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Research context

Why investigate impartiality in 

mediation?

1. Recent changes to the National Mediator 

Accreditation System (NMAS)

2. The significance of impartiality for justice 

in mediation



Recent changes to the NMAS

• Under the NMAS mediators are required  to 
demonstrate an understanding of: 
• ‘impartiality, including the avoidance of conflicts of 

interest’ NMAS 2015 Part III cl 10(1)(c)(vi).

• Prior to the 2015 amendments, mediators were 
required to demonstrate an understanding of:
• ‘neutrality and impartiality’ NMAS 2008 Practice 

Standards cl 7(3)(c)(iv)

• Removal of the requirement of neutrality from the 
NMAS … what does impartiality mean?

• Uncertainty as to meaning: neutrality and 
impartiality as synonomous or distinct?



Uncertainty as to meaning

Impartiality and neutrality as synonomous:
• Astor (2000, 76-77); (2007, 222); Astor and Chinkin (2002, 150); 

Boulle (2011, 73), Cooks and Hale (1994, 62); Cobb and Rifkin, 
(1991a, 41), Gadlin and Pino (1997,18); Rock (2006, 354-5).

Impartiality and neutrality distinguished:
• Taylor (1997, 218), identifies neutrality as a lack of real or perceived 

bias and impartiality as a requirement to do ‘exactly equal to and for 
each disputant’.  

• Moore (2003, 53) identifies impartiality as the unbiased attitude of the 
mediator, while neutrality refers to the mediator’s equal behaviour 
towards and relationship to the parties. 

• Cooks and Hale (1994, 63) identify neutrality as a lack of prior 
relationship with the parties, or vested interest in an outcome, and 
impartiality as freedom from favouritism or bias in either word or 
action. 



Multi-dimensional constructs

Boulle (2011,73-75) argues that 

• Neutrality as a multidimensional concept encompassing 
disinterestedness, independence and impartiality. 

• Disinterestedness means that the mediator will have no commercial or 
personal interest in the outcome of mediation. 

• Independence means that the mediator will have no prior relationship 
with the parties or any third party with an interest in the outcome. 

• Impartiality means that the mediator will ‘conduct the process fairly, 
even-handedly and without bias towards either party.’ 

• According to Boulle, independence and disinterestedness are 
not absolute requirements and depend upon context and 
circumstance. 

• By contrast, Boulle identifies impartiality as a defining feature of 
mediation.



Multi-dimensional constructs

• Field (2012, 54-5) identifies neutrality as a multi-dimensional 
term, which includes impartiality. 

• She lists the meanings associated with neutrality as follows. 
That the mediator:
• Has no conflict of interest with the parties or the issues to be 

resolved,

• Is not interested in the outcome of the dispute they are mediating,

• Is not biased towards or against either party,

• Generally lacks detailed prior knowledge of the dispute and/or the 
parties,

• Is fair and even-handed in their practice of the process,

• Is fair and even-handed in their treatment of the parties,

• Will not make a judgment about the dispute or the parties, and

• Will not make a decision for the parties.



Impartiality and justice in mediation

• Impartiality in mediation as reflective of the bias rule 
in adjudication (Astor, 2007)
1) Adjudication without bias or favouritism (& even 
handedness) 
• Mediators are required to ‘conduct the mediation in a fair, 

equitable and impartial way, without favouritism or bias in act 
or omission.’ NMAS (2015), cl 7.1.
• Impartiality in relation to each party and as between parties 

(Astor, 2000)

2) The conflict rule in adjudication
• A mediator must not mediate in cases involving a conflict of 

interest without the informed consent of the participants, and 
then only if, in the mediator’s view, the conflict would not 
impair his or her impartial conduct of the process.(NMAS 
(2015), Part III cl 7.3)



Impartiality and justice in mediation

Different contexts, different meaning and 
application? 

1) The purpose of mediation: self-determination 
of the parties/ facilitation of the parties’ decision-
making

2) Impartiality as serving procedural rather than 
substantive justice…?

3) The influence of non legal disciplines and 
practitioners

• Recognition of the need for reflective/ reflexive 
practice in mediation



RESEARCH QUESTION

What meaning do mediators ascribe to 

impartiality in mediation?



Research design

• Interpretivist (social constructionist) ontology

• Qualitative method employed

• Nineteen participants from three community 

based mediation services

• In depth semi-structured interviews of 50-60mins 

each

• Interview data subjected to thematic coding and 

analysis using a grounded theory approach

• Free associations: impartiality/ bias





Results: interview data
Fifteen categories of meaning were found to be associated with the idea 
of impartiality. These were:

1. Non-judgmental attitude/approach

2. Exclusion of personal values/needs/preferences

3. Lack of personal reaction

4. No vested interest

5. Neutral as to the interpretation of events

6. Lack of bias

7. Emotional detachment

8. Seeing from the point of view of the ‘other’

9. No interest in truth claims

10. No prior knowledge of parties

11. Self-awareness

12. Not taking sides

13. Primacy of parties’ interpretations of events

14. Mindfulness

15. Professionalism



Non-judgmental attitude

• I guess in reality, I will conduct a mediation and there will 

be biases for me, and I’m certainly aware of those. What 

might go through my head is, ‘oh that’s very unfair or very 

unreasonable for one party or the other, or one side or the 

other.’ However, I don’t think that it’s my role to actually 

make that judgment in any way. 

• You are not there to decide the dispute for them and [you 

are] continually reminding them of that fact. You are not 

there to judge, and when they tell you that they have done 

this or that, you are not going to ‘tut’ and shake your head 

and say that’s not acceptable.

• (no decision-making; no fault; no evaluation; not ‘my 

business’)



Emotional detachment

• If you allow yourself to go with your bias all the 

time I think that’s very debilitating and exhausting. 

It brings to mind the classic way of dealing with 

conflict. You either respond or react. To react is 

exhausting, non-productive, whereas impartiality 

is…you respond, you let it go by. It’s probably that 

you care for yourself more if you can bring in [to 

the mediation] that mode. 

(empathy not sympathy; emotionally available but not 

overwhelmed by own or others’ emotions; not entering into 

the dispute)



Interrelationships

• Non judgmental attitude:

• avoiding or minimising personal reactions (3); 

remaining neutral as to the interpretation of 

events (5) and refraining from assessing the 

parties’ stories according to claims of truth (9).

• Emotional detachment: 

• active listening and providing the parties with 

the opportunity to ‘be heard’ in order to reach 

mutual understanding rather than ‘truth’



Results: free associations

Word document

Categories of meaning
• Legal

• Fair and equitable

• Evenhanded

• Not taking sides

• Socio-behavioural/ therapeutic
• Non judgmental

• Separating the process from the problem

• Leaving ‘ownership’ of the dispute with the parties

• Being response-able

• Experiential (practice wisdom)
• Having wisdom

• Balanced

• Detached

• Being open



Implications

1. Indicates a broader meaning for impartiality in 
mediation than a purely legally derived meaning

• Multi-disciplinary influences on meaning construction

• The role of emotion and values/ ethics

2. Indicates construction of meaning consistent 
with mediation’s purpose and core value of self 
determination.

3. Indicates a different construction of ‘justice’ from 
the determination of the ‘truth’ (Prof Brookbanks) –
mutual understanding

4. Indicates a broader meaning of ‘procedural 
justice’: Voice (Prof Wexler)



Implications
4. Substantiates and affirms elements of NAJ 
perspectives

• Therapeutic jurisprudence: the relevance of 
emotional and psychological well being

• Restorative justice: the need to address emotional 
issues

• Creative problem-solving: a focus on needs and 
interest rather than simply legal rights

• Holistic approaches: reliance on more 
comprehensive conceptions of human nature and 
behaviour



Implications

5. Challenges a positivist perspective of the role of 

impartiality as a precondition of justice (epistemic 

challenge?)

• Traditional adversarial context: rational analytic paradigm

• Purposes of impartiality in decision-making (Touchie, 2001)

• Decisions are assumed to be made by rational decision-making processes

• Decisions are replicable (reliability)

• Decisions are based upon inter-personally valid criteria (validity)

• Decisions are consistent because the rank ordering of criteria are the same 

across decision-makers

• NAJ of mediation

• Outcomes are experientially valid (based upon lived experience), do 

not require replication and need not be consistent (Justice Hyman/ 12 

step programs)
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