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Introduction 

Coroners must at the same time act as a judge; inquisitor; investigator; decision maker; and in the 

course of making recommendations for change, an advocate for the public interest. In this sense 

they occupy a unique space in New Zealand’s otherwise largely adversarial legal system.  Within the 

inquisitorial coronial jurisdiction Coroners must take control of their own processes and set the 

bounds of their own inquiries. 

For lay participants this can be a daunting experience. Most people have limited knowledge of how 

the coronial process differs from adversarial legal jurisdictions. Much of the information they have 

about the coronial process may come from word of mouth, American TV shows or through the 

various forms of media that permeate the social environment. Moreover, lawyers involved in the 

inquest process may often have little to no knowledge of the differences within an inquisitorial 

jurisdiction. Coroners must perform the delicate task of accommodating the needs of grieving 

families and managing the expectations of all parties involved, while carrying out an impartial and 

robust investigation. 

Lay participants in an inquisitorial environment 

Many participants, including families, witnesses and sometimes even counsel, are unfamiliar with 

the coronial system and inquest process. For Coroners, family involvement in the coronial process in 

particular can be a source of sensitivity and on occasion, tension. Many families do not have legal 

representation and have little understanding of what is required of them in the inquest setting. 

Furthermore, their emotional ties to the proceedings can extend their expectations of what the 

inquest can achieve beyond the Coroner’s jurisdiction, and they may focus on issues that can distract 

from the legitimate scope of the proceedings. Compounding this are social assumptions and cultural 

considerations that can cause confusion and a lack of confidence in the process. Often they do not 

appreciate that it is generally an open process with the public and media entitled to report on the 

process and findings. 

The inquisitorial process is aimed at establishing the truth surrounding the causes and circumstances 

of a death through investigations and examination of all evidence available. The Coroner has no 

ability to determine criminal, civil or disciplinary liability.1 This is integral to the Coroners’ role in 

death prevention. By removing the fear among participants of blame being attributed, it is hoped 

that evidence received will be full and frank, and that the full truth and lessons learnt to prevent 
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future deaths will emerge. However, the differing approaches of the adversarial and inquisitorial 

systems are not always straightforward, even to those within the legal realm. 

Coroners must also often contend with the expectations of participants that a Coroners’ inquiry 

presents an opportunity to ensure that someone is held to account for a death. This is particularly so 

when all other means of attributing liability for a death have been exhausted. Many of the 

conventional aspects of the adversarial system are absent in an inquest. Nevertheless, the inquest is 

not a free for all where the Coroner can delve into all aspects of the deceased’s history without 

restraint. Lord Lane C J in R v South London Coroner, Ex P Thompson (1982) 126 S J 625, outlined the 

inquisitorial role of the Coroner in the inquest process: 

“Once again it should not be forgotten that an inquest is a fact finding exercise and 

not a method of apportioning guilt. The procedure and rules of evidence which are 

suitable for one are unsuitable for the other. In an inquest it should never be 

forgotten that there are no parties, there is no indictment, there is no prosecution, 

there is no defence, there is not trial, simply an attempt to establish the facts. It is 

an inquisitorial process, a process of investigation quite unlike a criminal trial…The 

function of an inquest is to seek out and record as many of the facts concerning the 

death as [the] public interest requires.”  

Although the coronial inquest is in some ways viewed as a less formal proceeding than its adversarial 

counterparts, certain aspects of it can still be intimidating and unsettling. Following a sudden or 

unexpected death the police will usually attend the scene in their role as agents for the Coroner 

which can be quite disconcerting for those involved. Furthermore, the setting for an inquest is a 

courtroom and for some this can create a sense of unease and distrust amongst those attending. 

Families of the deceased (and witnesses) may associate the courtroom with the attribution of blame 

and accusations, and many simply feel out of place in this formal domain. These factors combine to 

heighten the anxiety of individuals who find themselves thrust into an environment that they find 

daunting and foreign at an already difficult time.  

The existence of important cultural customs and protocols may add further difficulties for families. 

The overhaul of New Zealand’s coronial system in the mid 2000’s proposed a number of changes 

that were tailored towards tikanga Maori protocols surrounding death.2 The legislative reforms 

addressed Maori concerns about perceived insensitivities in the coronial system, and allowed for a 

dynamic piece of legislation that weaves some of these protocols into its pages. The Coroner can 

allow families to remain with the deceased until the post mortem, request for body samples to be 

given back at the conclusion of an inquiry and provide for Te reo Maori to be used during the inquest 

process.3  

To allay some of these concerns that arise, the Coroner can ensure that prior to the inquest extra 

time is spent familiarising the family with information that will assist them as they work through the 

coronial process. From an early stage families should receive written and oral updates through 
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coronial case managers, including the status of the case and disclosure of relevant reports.4 Pre-

inquest conferences may provide families with the opportunity to ask procedural questions and get 

an understanding of how the inquest will run and their role within it. In some cases, the Coroner will 

instruct Counsel to Assist the Coroner. Counsel to Assist can also provide assistance to the family 

through understanding any issues the family wants canvassed at inquest, and questioning witnesses 

on behalf of the family if they are not confident asking questions themselves. In New Zealand a 

Police Inquest Officer is assigned to each coronial case and is the conduit between the police 

investigation and the coronial process. They are a continuous link to the family and can provide extra 

support during the inquest. In some cases an iwi liaison person may also be assigned who has 

appropriate knowledge of both Maori protocol, and the coronial system, to help guide families 

through the process. 

The key to a well informed lay participant is through good communication within the coronial 

process itself. Much of the responsibility for this falls upon the Coroner and coronial staff. Coroners 

must ensure they set and assert the bounds of their inquiry, and strive to ensure that 

communication flows freely to ensure a useful outcome to all whom participate in the inquest. 

Perceived unfairness and bias by the layperson 

As already discussed, the Coroner is required to control his or her own process, identify relevant 

witnesses and interested parties and seek out reports and evidence to be considered as part of their 

inquiry.5 This necessary active involvement can lead to scrutiny about perceived unfairness and 

apparent bias. Laypersons that have previously had no interaction with a similar inquisitorial process 

have been surprised by this active role taken by the Coroner in coronial proceedings. The multiple 

roles that Coroners must perform can also make them vulnerable to accusations of perceived 

unfairness and bias.  

It is not unusual for a Coroner to engage in cross-examination during the course of an inquest.6 

Similarly, it is not unusual for Coroners to have discussions with parties to the inquiry, including the 

family of the deceased, witnesses of fact and experts, in order to clarify and seek out further 

evidence.7 Coroners are of course judicial officers so it is important that these tasks are performed 

fairly, impartially and transparently. Nevertheless, they are tasks that must be carried out in 

furtherance of the Coroners statutory responsibilities to investigate the causes and circumstances of 

deaths. 
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The statutory role of the Coroner to make specified recommendations or comments raises further 

issues around perceived unfairness and bias.8 It is an unfortunate aspect of the role that Coroners 

often see similar types of deaths falling upon their desks time and time again. Coroners can make 

public comments or recommendations about how future deaths can be avoided, highlighting 

practices or situations that pose a risk to the public. On occasion concerns have emerged where 

parties are appearing before a Coroner in relation to a case that involves similar issues to the one 

that the Coroner has previously already publicly commented on. While such parallels between cases 

are almost inevitable, parties may be concerned that the Coroner is unable to bring an impartial 

mind to future cases. This is a tight-rope that a Coroner must walk when formulating 

recommendations and comments. 

Representation of families’ interests at inquest 

The range of evidence that may be received by a Coroner during the course of an inquiry is 

effectively only limited on the basis of relevancy. As an inquisitorial process, any information that 

can assist a Coroner in complying with his or her statutory obligation to make findings is on the face 

of it admissible in inquest.9 For this reason, inquests have been described as “dynamic, fluid 

processes” which may appear unpredictable and challenging to lay participants, and many may lack 

understanding of what role they are entitled to have. 

As already alluded to above, interested parties have the right to cross-examine at inquest, and it is 

not unusual for families in particular to have a number of questions for witnesses regarding their 

loved one’s death.10 Although they do have the right to ask these questions themselves, many do 

not feel comfortable doing so and do not understand the difference between asking questions and 

giving evidence. In some instances the family of the deceased (or other witnesses) may question the 

accuracy or independence of expert evidence proffered at inquest. Like in other jurisdictions, 

independent representation, or the briefing of experts, can often be costly and inaccessible for 

families. One advantage of the inquisitorial jurisdiction is that in many cases the Coroner, or Counsel 

to Assist the Coroner, is able to canvass concerns of family and ask questions on their behalf. 

For many families and other witnesses, instructing legal representation at inquest is simply not 

financially possible. The Legal Services Act 2000 (Act) specifically includes an inquest as a type of civil 

proceeding for which legal aid can be granted. Amendments to the Act in 2009 ensured that parties 

granted legal aid are not subject to financial eligibility tests or the need to repay legal aid grants for 

lawyers attending inquests which had been a common barrier in the past. Nevertheless, like in other 

jurisdictions, the question of whether a case is eligible for legal aid is not always straight forward. 

The decision as to whether legal aid will be granted on any particular occasion is based on the same 

kinds of considerations as any other civil proceedings, such as: the complexity of the proceedings 

(evidentially, factually or legally); the public interest in the proceedings; the interests and welfare of 
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anyone who may be affected by the outcome of the proceedings; and the degree of interest the 

party has in the proceedings generally.11  

Expert evidence forms a familiar part of a Coroners’ inquiry and can assist with isolating issues and 

clarifying inconsistencies.12 Some experts are involved by nature of legislative requirements, such as 

pathologists, toxicologists and specialist Police officers. Where the Coroner considers it relevant, he 

or she may request further reports from forensic specialists such as psychiatrists and psychologists 

or other specialists in certain fields such as medicine, aviation, diving or work-related deaths.13 These 

specialists can assist all parties involved, including lay participants, with understanding complex 

reports and evidence, and can be cross-examined by parties to test any contentious issues or 

inconsistencies. 

On occasion an interested party may brief their own expert evidence, often where there exist areas 

of disagreement or interpretation within specialist fields. Although this may be relatively 

straightforward for larger agencies and organisations, the obstacles (primarily financial) facing 

families commissioning their own expert evidence can be sizable. If the family, or another witness, 

required the assistance of the Ministry of Justice to help fund this they would need to pursue 

disbursements available to them, through the legal aid process.  

These disbursements are incidental disbursements that require the legal aid provider to seek pre-

approval through the Ministry of Justice, therefore the family would need to have already instructed 

counsel in order for them to make an application of their behalf. Approval to engage the services of 

an expert witness is based on the ability to demonstrate why the expert's attendance is required and 

how it will contribute to a successful outcome for their client, and confirm that any potentially less 

expensive sources of evidence have been considered. As this disbursement only covers appearances 

by expert witnesses, separate disbursements would be required for the preparation of specialist 

reports. As seen with the legal aid scheme, these can be barriers for lay participants when they 

require further assistance and representation of their own interests at inquest.  

Parallel criminal proceedings 

Criminal proceedings pose unique challenges to the Coroner’s inquiry and have exposed general 

public confusion and dissatisfaction with the inconsistent outcomes from the adversarial and 

inquisitorial processes of New Zealand’s justice system. 

In 2012 a high-profile inquiry was held into the death of twin infants which generated lively debate 

about the appropriate scope of the Coroner’s inquest in the context of inconclusive criminal 

proceedings.14 The case resulted from the deaths in 2006 of three month old twins Chris and Cru 

Kahui, after being admitted to hospital with serious head injuries.  The father of the boys was 

charged with their murder following a homicide investigation into the twins’ deaths. His defence was 
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that it was the mother who was responsible for the deaths and after a six week trial he was 

acquitted by the jury following ten minutes of deliberation.15 

At the time of the twins’ deaths, the statute that governed the inquiry into their deaths was the 

Coroners Act 1988. Its provisions continued to govern proceedings through the transitional 

provisions in the Coroners Act 2006. Section 28(1) of the Coroners Act 1988 provided that a Coroner 

may adjourn an inquest if a person has been charged with a criminal offence in relation to the death, 

and the Coroner is satisfied that to proceed with the inquest might prejudice the person. In these 

circumstances, the Coroner is not to proceed with the inquest until criminal proceedings have been 

finally concluded.  The Coroner to whom the deaths were initially reported opened and adjourned 

the inquests into the twins’ deaths in 2006 and no further action was taken until the prosecution 

had been completed and the time within which to appeal had expired.  

The criminal trial and its outcome had generated considerable public interest and there were 

continued calls for an inquiry to determine how the twins died and whether existing state systems of 

care were adequate to protect vulnerable infants. Following the father’s acquittal I designated 

Coroner Evans, a very experienced Coroner who is warranted under the old and new Acts, to 

proceed with an inquiry. Coroner Evans made a decision that the inquests must be resumed due to 

the fact that the circumstances of the twins’ deaths had not been established and that establishing 

these would likely give rise to the making of recommendations. The inquest was held in June 2011 

and copies of adverse comment made in the Coroner’s draft findings were made available to all 

affected parties. In response to comments made in the findings, the lawyers of the twins’ father filed 

proceedings for a High Court judicial review of the Coroner’s report into the deaths.  However, 

before the High Court could examine the case, the father’s lawyers asked for the application to be 

dismissed. Their reasoning was that the Coroners’ final findings differed sufficiently from the 

previous draft to no longer warrant judicial review. 

The Coroner's final findings released in July 2012 concluded that that the twins had suffered the 

injuries which led to their deaths during a time "whilst they were in the sole custody, care and 

control of their father".16 The Coroner further stated there was no evidence or fact to support that 

the injuries were caused by the children's mother.  

The Coroner’s findings in this high-profile case exposed general public confusion and dissatisfaction 

with the inconsistent outcomes from the adversarial and inquisitorial processes of New Zealand’s 

justice system. Concern was expressed both in terms of the perceived failings of the criminal 

prosecution to deliver justice, and the perceived overstepping of the Coroner’s jurisdiction into 

matters of culpability. Such concerns are not surprising in light of the unfamiliarity of the public with 

inquisitorial environments. There is a need to educate laypersons engaged with the coronial system, 

and the public in general, about the unique purposes of Coroners’ inquiries and the way that these 

interact with parallel investigations.  
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One of the functions of the Chief Coroner is ‘to help by education, publicity, and liaison with the 

public, to promote understanding of, and cooperation with, the coronial system provided for by this 

Act’.17 Where there is an acquittal in a criminal conviction, or where police have never been able to 

bring a prosecution, the Coroner may well have a role in clarifying for the public what happened and 

identifying if there are any lessons to be learnt from it. Although it is not the role of the Coroner to 

determine civil and criminal liability, it is the Coroner’s function to inquire into the truth of what 

occurred and to identify non-criminal factors contributing to the death which may lead to the 

making of recommendations. In cases such as Kahui, the inquest provided an opportunity to identify 

the social circumstances surrounding the twins’ deaths that have important public health and public 

policy implications. The Coroner is in an ideal position to investigate these broader issues which are 

rarely dealt with in adversarial proceedings. The Kahui case is a stark illustration of the uneasy 

interface in New Zealand between the criminal justice system and the inquisitorial nature of coronial 

proceedings. Although for better or worse the Coroners’ decision was not tested in the High Court, 

the case remains a valuable recent example of the Coroners’ potential role following inconclusive 

criminal proceedings. 

Adverse comment  

Under our coronial legislation Coroners may comment on the conduct of any person in relation to 

the circumstances of the death that occurred.18 Before doing so the Coroner must provide notice to 

the person or the immediate family if the subject of the adverse comment is the deceased. 

Recognising when a comment could be perceived as adverse can be at times difficult for the 

Coroner, let alone an unassisted layperson involved in proceedings. Moreover, predicting when an 

adverse comment may arise in the course of proceedings is not always straightforward. In many 

ways it could be said that adverse comment lies in the eye of the beholder. Moreover, as already 

discussed, the inquisitorial nature of proceedings can make inquests dynamic and unpredictable. 

There is the potential for issues to arise during evidence that raises the possibility of adverse 

comment being made against parties who are unrepresented, and occasionally not even part of 

proceedings.  

Coroners must often make findings of fact that may, in the view of an individual or family of the 

deceased, cast a shadow on someone’s reputation or character. For example, family may take 

umbrage at a finding that the deceased was driving over the alcohol limit, or had THC detected in 

their blood. Similarly, a Coroner may find, as a matter of fact, that a medical professional 

administered the wrong dosage of medication to a patient. In the view of the individuals involved, 

such a finding may be perceived as adverse.  

The Coroners Act does not define ‘adverse comment’ and where the distinction lies between a 

finding of fact (however negative it may be perceived to be) and an adverse comment is not always 

clear. A High Court judicial review of a Coroner’s decision in Carroll & Woodhouse v The Coroners 

Court at Auckland provides some guidance.19 Comments that link an individual’s conduct with the 
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death of another person, and which reflect negatively on the individual’s conduct are adverse and 

can affect the interests of an individual.20 Such interests can include their personal and professional 

reputations.21 The potential for the definition of ‘adverse comment’ to be tested further in the 

courts is very real. In the meantime Coroners must remain alert to the requirements of natural 

justice and any developments in the course of proceedings that may jeopardise an individual’s right 

to natural justice. For Coroners this is a continuing responsibility that carries right through the 

coronial process, and one that the Courts have rightfully demonstrated they are willing to scrutinise.   

Conclusion 

The continuing challenge for the coronial system is to strike a balance and reconcile its unique role 

as an inquisitorial court in what is otherwise an adversarial justice system. Many of the difficulties 

posed to lay participants (including legal practitioners) are based on assumptions held about the role 

of the Coroner, and their lack of understanding about the approaches of inquisitorial and adversarial 

jurisdictions.  

There are options available to reduce these barriers; however the key for the Coroner and coronial 

staff is ensuring that lay participants are well informed and familiar with the process prior to an 

inquest. For some, the lack of ability to instruct independent representation at inquest can be 

mitigated by the flexible nature of the jurisdiction and the active role of the Coroner in proceedings. 

The inquisitorial process allows for a higher level of inclusion and communication with parties, and 

encourages all involved to look to the wider public interest of determining how and why a death 

occurred, and whether anything can be done to prevent similar deaths in the future.  
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