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Abstract
Pre-action protocols serve as a gateway to the civil justice system. Pre-action
protocols seek to facilitate the exchange of information and where possible
remove the need for litigation by encouraging the use of alternative dispute
resolution techniques to resolve disputes. Pre-action protocols were adopted in
England and Wales as a result of Lord Woolf's Access to Justice Report with a
view to reducing the demand for court resources and facilitating dispute
resolution. In Australia there has been very limited use of pre-action protocols
but that is about to change. Pre-action protocols have recently attracted attention
in Australia through recommendations from the Victorian Law Reform
Commission, the Federal Attorney General's Access to Justice taskforce and the
New South Wales Attorney General's ADR Blueprint.
This paper reviews the use of pre-action protocols in the United Kingdom and the
recent recommendations for more wide-spread adoption of protocols in Australia.
Adoption of pre-trial protocols has important implications for the courts, legal
practitioners and the community. This paper discusses the strengths of the
proposed pre-action protocols, such as resolving disputes more expeditiously
and at lower cost and examines some concerns such as "satellite” litigation and
the front-loading of costs. The paper seeks to suggest the conditions for the
successful adoption of pre-action protocols in Australia, which may be
summarised as a 'bespoke' or 'tailored' approach that matches the requirements
of the protocol with specific types of case.

Introduction

Pre-action protocols have attracted interest in Australia as a way to promote access to
justice, efficiency, proportionality, the utilisation of alternative dispute resolution and
cultural change.

A pre-action protocol is essentially a series of steps or requirements that a potential
litigant is required to undertake in an effort to resolve a dispute without recourse to the
courts and as a pre-requisite to litigation. The requirements may vary but include: *
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The need to correspond with the person or entity involved in the dispute;

¢ Disclosure of information and documentation in relation to the proposed cause of
action;

e The potential litigants conducting themselves in a co-operative manner; and
Undertaking some form of alternative dispute resolution (ADR) usually mediation.

However, despite appearing to be an inoffensive requirement for assisting in the
resolution of disputes, pre-action protocols are very contentious. Lord Justice Jackson
reported that in conducting the UK Costs Review he "encountered a formidable battery
of conflicting arguments concerning the merits and demerits of protocols. [and] ... the
issues surrounding pre-action protocols [were] some of the most intractable questions in

the Costs Review".?

This paper reviews the use of pre-action protocols in the United Kingdom where they
originated and the plans for adoption in Victoria, New South Wales and at the Federal
level.® The paper seeks to suggest the conditions for the successful adoption of pre-
action protocols in Australia, which may be summarised as a 'bespoke’ or 'tailored’
approach that matches the requirements of the protocol with specific types of case.

Part | — Review of Pre-action Protocols in Practice and Suggested Reforms

Pre-Action Protocols in the United Kingdom

Lord Woolf's Access to Justice report explained that the civil litigation system in England
and Wales needed a structure "which enables the parties to a dispute to embark on
meaningful negotiations as soon as the possibility of litigation is identified, and ensures
that as early as possible they have the relevant information to define their claims and to
make realistic offers to settle".* Pre-action protocols were designed to meet this

objective by aiming:

"(a) to focus the attention of litigants on the desirability of resolving disputes
without litigation;

in the Federal Civil Justice System (September 2009) 104 (“The term ‘pre-action protocol’ has been used
to describe a wide range of processes, from mandatory pre -action mediation through to targeted or
expansive information and evidentiary exchange. Consequently, introduction of pre-action protocols will
need to be specific as to what is and is not envisaged”), available at
http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(ACA02151F94FFB778ADAEC2EGEA8653D)~A+Strat
egic+Framework+for+Access+to+Justice+in+the+Federal+Civil+Justice+System+-
+Report+of+the+Access+to+Justice+Taskforce.pdf/$file/A+Strategic+Framework+for+Access+to+Justice
+in+the+Federal+Civil+Justice+System+-+Report+of+the+Access+to+Justice+Taskforce.pdf NADRAC,
The Resolve to Resolve — Embracing ADR to Improve Access to Justice in the Federal Jurisdiction
gSeptember 2009) 23.

Lord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 345.
% Other jurisdictions that have adopted a form of pre-action protocol include South Australia (eg Supreme
Court Civil Rules 2006 (SA) s 33), Queensland (eg Personal Injuries Proceedings Act 2002 (Qld)) and
Hong Kong. These jurisdictions are not discussed due to space limitations.
* Lord Woolf, Access to Justice - Final Report (July 1996) 107.
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(b) to enable them to obtain the information they reasonably need in order to
enter into an appropriate settlement; or

(c) to make an appropriate offer (of a kind which can have costs
consequences if litigation ensues); and

if a pre-action settlement is not achievable, to lay the ground for expeditious
conduct of proceedings."®

In response, pre-action protocols specific to particular types of claims® were adopted as
well as a Practice Direction - Pre-Action Conduct (Practice Direction) which applied as a
default for when no specific pre-action protocol applied to a claim.

The aims of the Practice Direction are to -

(1) enable parties to settle the issue between them without the need to start
proceedings (that is, a court claim); and

(2)  support the efficient management by the court and the parties of
proceedings that cannot be avoided.’

These aims are to be achieved by encouraging the parties to -
(1) exchange information about the issue, and
(2)  consider using a form of Alternate Dispute Resolution ("ADR").

The Practice Direction also recognised that there are some claims where the principles
in the Practice Direction cannot or should not apply. They include, but are not limited to,
for example-

(1)  applications for an order where the parties have agreed between them the
terms of the court order to be sought ("consent orders");

(2)  applications for an order where there is no other party for the applicant to
engage with;

(3)  most applications for directions by a trustee or other fiduciary;

® Ibid 107. See also PD Protocols, 1.4.
® The specific protocols and the date they came into force are:
* Personal Injury 26 April 1999
Clinical Disputes 26 April 1999
Construction and Engineering 2 October 2000
Defamation 2 October 2000
Professional Negligence 16 July 2001
Judicial Review 4 March 2002
Disease and lllness 8 December 2003
Housing Disrepair 8 December 2003
Possession Claims based on Rent Arrears 2 October 2006
Possession Claims based on Mortgage or Home Purchase Plan Arrears in Respect of
Residential Property 19 November 2008
" See The Report and Recommendations of the Commercial Court Long Trials Working Party (December
2007) 18.



(4)  applications where telling the other potential party in advance would
defeat the purpose of the application (for example, an application for an
order to freeze assets).

The Commercial Court Long Trials Working Party added a further example, where the
pre-action procedure may allow a party to evade the jurisdiction of an English Court and
engage in forum-shopping in the time between being advised of a claim and the
proceedings being commenced.®

Compliance with the Practice Directions and Protocols: The Court's Role in
England and Wales

The UK Civil Procedure White Book Service 2009 (White Book) advises that "the
protocols are codes of best practice, to be followed generally but not slavishly ...
Reasonableness is a watch word. The court is much more interested in compliance
with the spirit of a protocol than the exact letter.”® Proportionality is an important guiding
light in relation to the pre-action protocols so that in the situation where there are small
claims, the steps that are required to be taken so as to comply with the protocol will be
evaluated in terms of whether they are proportionate to the amount that is at stake.°

The Civil Procedure Rules 1998 (UK) (CPR) enables the court to take into account
compliance (or non-compliance) with the Practice Direction and applicable protocols
when giving directions for the management of proceedings and when making orders as
to costs. The courts treat the protocols as the reasonable approach to pre action
conduct for that type of dispute and are able to impose sanction for breaches.

CPRr 3.1 provides:

(4)  Where the court gives directions it may take into account whether or
not a party has complied with any relevant pre-action protocaol,

(5) The court may order a party to pay a sum of money into court if that
party has, without good reason, failed to comply with the appropriate rule,
practice direction or relevant pre-action protocol.

Rule 44.3(5)(b) enables the court to take into account when making orders as to costs,
the conduct of the parties before, as well as during, proceedings and "in particular the
extent to which the parties followed any relevant pre-action protocol”.

When considering compliance the court will:

Q) be concerned about whether the parties have complied in substance with
the relevant principles and requirements and is not likely to be concerned
with minor or technical shortcomings;

(2)  consider the proportionality of the steps taken compared to the size and
importance of the matter;

® The Report and Recommendations of the Commercial Court Long Trials Working Party (December
2007) 19.

° White Book page 2308.

1% White Book page 2309.



(3) take account of the urgency of the matter.

If, in the opinion of the court, there has been non-compliance, the sanctions which the
court may impose include:**

(1) staying (that is suspending) the proceedings until the steps which ought to
have been taken have been taken;

(2) an order that the party at fault pays the costs, or part of the costs, of the other
party or parties (this may include an order under rule 27.14(2)(g) in cases
allocated to the small claims track);

(3) an order that the party at fault pays those costs on an indemnity basis (rule
44.4(3) sets out the definition of the assessment of costs on an indemnity basis);

(4) if the party at fault is the claimant in whose favour an order for the payment
of a sum of money is subsequently made, an order that the claimant is
deprived of interest on all or part of that sum, and/or that interest is awarded
at a lower rate than would otherwise have been awarded,;

5) if the party at fault is a defendant, and an order for the payment of a sum of
money is subsequently made in favour of the claimant, an order that the
defendant pay interest on all or part of that sum at a higher rate, not
exceeding 10% above base rate, than would otherwise have been awarded.

Effect of case management including pre-action protocols in England and Wales

The White Book reports that the protocols have been a success "without a doubt". New
Iitigaticig post CPR has reduced by 80% in the High Court and 25% in the County
Court.

In May 2002 the Law Society and Civil Justice Council published research into pre-
action behaviour and the protocols.*® The research found that all the respondents in the
study thought that more cases were now resolved without court involvement. The effect
was clearest in personal injury cases, where a couple of insurers estimated the
reduction at ‘around a third’. However, claimant solicitors felt that much the same work
was still needed to prepare and settle claims, but it was done without formal court
involvement.** In relation to costs initial indications were that case costs have not
decreased.”

A report regarding research focusing on case management with the Fast and Multi-
Tracks'® was made in 2005.17 In addition the report also considered the way in which

! practice Direction [4.6].

2 White Book page 2306 - 2307

'® Tamara Goriely, Richard Moorhead and Pamela Abrams, More civil justice? The impact of the Woolf
reforms on pre-action behaviour (2002) The Law Society and Civil Justice Council Research Study 43,
available at http://www1.worldbank.org/publicsector/legal/MoreCivilJustice R43Report v1.pdf .

 Ibid xxxiv.

* 1bid xxxvii.

16 Case management in the Fast Track is largely “off the peg”, containing standard directions to which
parties have to conform. The Multi-track case management is “made to measure” with cases being
managed by procedural judges whose powers are very extensive.
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this case management approach impacted on settlement including the increasing focus
on ADR. The report found that the protocols had helped to produce a more co-operative
environment, because of the consequences of non-compliance. The report suggests
that this ‘forced’ co-operation eventually became habitual conduct. The protocols also
made obtaining disclosure easier and this improved co-operation. Protocols appear to
have the ability to alter the adversarial legal culture.

Though the culture of litigation changed for the better in that co-operation between the
parties and the courts had improved, there had been “no increase in the use of ADR
and little out of court mediation”.!® The large increase in the numbers of cases settled
had not been matched by a corresponding increase in the use of ADR.

The 2005 report and subsequent article’® also pointed out that case management and
pre-action protocols inevitably front-loaded costs with a greater amount of costs being
incurred prior to the formal commencement of proceedings. The research was not able
to systematically ascertain what effect case management had on total costs and could
only offer anecdotal evidence from different players in the system as to their
impressions of the overall position. Members of the judiciary who see costs claimed in
formal bills and make assessments consistently were of the view that costs became
higher after the introduction of the CPR. Practitioners were not so ready to accept that
overall bills were higher. The report concludes that many cases under the pre-CPR
regime would have settled before or just after commencement of proceedings. The
impact of the CPR arrangements in diverting cases from litigation or ensuring that cases
were better prepared and disclosed more information resulted in costs per case being
higher. Cases which settled without commencing proceedings were however beyond
the scope of the study. The 2005 report concluded that “Case management, including
pre-action protocols is not effective in cutting costs or indeed may increase costs.”*
The case management machinery however was considered to have been successful in
reducing delays, making the process more predictable and shifting the control from the
parties to the court. The new case management system was said to focus minds on the
essential issues.

In the Technology and Construction Court’s recent decision in Roundstone Nurseries
Ltd v Stephenson Holdings Ltd, Justice Coulson observed:**

There are two aspects of the Pre-Action Protocol process and/or ADR, and the
relationship between them and any parallel court proceedings in the TCC, which
seem regularly to give rise to difficulties. One is the time that the parties allow the
process to take. These delays significantly increase the costs incurred during the
pre-action period which, because of the inevitable ‘front-loading’ caused by the
Pre-Action Protocol itself, are regarded by many as high enough already.

7 John Peysner and Mary Seneviratne, The management of civil cases: the courts and the post Woolf
landscape. DCA Research series 9/05 November 2005

'8 peysner and Seneviratne, ii.

9 John Peyser and Mary Seneviratne, The Management of Civil Cases: A Snapshot (2006) 25 (Jul) Civil
Justice Quarterly 312, 322.

20 Peysner and Seneviratne, The management of civil cases: the courts and the post Woolf landscape.
DCA Research series 9/05 November 2005 atp 71

% Roundstone Nurseries Ltd v Stephenson Holdings Ltd [2009] EWHC 1431 (TCC), [1].



The Report and Recommendations of the Commercial Court Long Trials Working Party
released in December 2007 considered whether a specific pre-action protocol should be
adopted for the Commercial Court but instead recommended compliance with the
Practice Direction.?> Further, the Working Party concluded that consistent with the need
to ensure that cases, particularly large cases, are developed with the benefit of greater
definition and judicial involvement, the time and burden of pre-action procedure should
be kept within limits and parties should exercise constraint in preparing a letter of claim
and providing documents. The Working Party stated that the problem with a pre-action
procedure is that it "transfer the costs of preparing the factual and expert case to a
period before proceedings were issued, instead of incurring the bulk of them afterwards,
when the Commercial Court can use its powers and procedures to streamline work and
so reduce costs".*® The Working Party appears to take the view that commercial cases
progress better and at less cost when subject to early case management rather than
through unsupervised pre-action procedures.

The UK Costs Review report released in December 2009 found that generally there was
a high degree of unanimity that the specific protocols served a useful purpose but also
found that "[O]ne size does not fit all' and the Practice Direction serves no useful
purpose. Further, in respect of large commercial and chancery claims, the Practice
Direction has the potential to cause substantial delays and wastage of costs.?* The
success stories included the Pre-Action Protocol for Judicial Review where
approximately 60% of cases (in which a letter before claim was sent), the dispute was
resolved before issue of proceedings, the Professional Negligence Pre-Action Protocol
where approximately 90 to 95% of professional negligence claims are resolved during
the protocol period, and the Pre-Action Protocol for Personal Injury Claims where a
majority of claims are resolved during the protocol period.*

England and Wales Pre-action Protocols and ADR

Reference is made to ADR in the Practice Direction applying in England and Wales.
The terms of that reference are:

“8.1 Starting proceedings should usually be a step of last resort, and proceedings should not
normally be started when a settlement is still actively being explored. Although ADR is not
compulsory, the parties should consider whether some form of ADR procedure might enable
them to settle the matter without starting proceedings. The court may require evidence that the
parties considered some form of ADR (see paragraph 4.4(3)).

8.2 It is not practicable in this Practice Direction to address in detail how the parties might
decide to resolve a matter. However, some of the options for resolving a matter without starting
proceedings are—

(1) discussion and negotiation;
(2) mediation (a form of negotiation with the help of an independent person or body);

2 The Report and Recommendations of the Commercial Court Long Trials Working Party (December
2007) 18-19.

% The Report and Recommendations of the Commercial Court Long Trials Working Party (December
2007) 18.

4| ord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 345.

% | ord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 352-353.



(3) early neutral evaluation (where an independent person or body, for example a lawyer
or an expert in the subject, gives an opinion on the merits of a dispute); or

(4) arbitration (where an independent person or body makes a binding decision), many
types of business are members of arbitration schemes for resolving disputes with
consumers.

8.3 The Legal Services Commission has published a booklet on ‘Alternatives to Court’, CLS
Direct Information Leaflet 23 (www.clsdirect.org.uk) which lists a number of organisations that
provide alternative dispute resolution services. The National Mediation Helpline on 0845 603
0809 or at www.nationalmediationhelpline.com can provide information about mediation. *

Victoria

The Victorian Magistrates’ Court proposed in 2003 to require prospective claimants to
send prospective defendants a standard form letter outlining the nature of the claim and
its circumstances. The recipient was to either pay the amount of the claim or contact the
claimant to discuss resolution of the dispute or agree to mediation with 21 days. The
Victorian Dispute Resolution Service was to provide mediation services at no costs. The
proposal was not implemented because of ‘vehement opposition from both arms of the
legal profession’.”® A modified version of this proposal was introduced in the
Magistrates’ Court in 2004. Parties were encouraged to mediate their disputes before
issuing proceedings and should the matter be litigated it would be fast-tracked to trial
and the costs of the mediation would form part of the costs of the action. The
Magistrates’ Court reported that the procedure was not utilised and asserted that ‘any
compulsory pre-action steps must have a legislative basis’.?’ This position is perhaps
refuted by the essentially voluntary pre-action protocols introduced in Victoria for
procedures associated with disputes arising out of transport accident claims and benefit
delivery. Notably the protocols were developed through a process of negotiation and
agreement between representatives of the stakeholders (Law Institute of Victoria, The
Australian Plaintiff Lawyer’s Association (now the Australian Lawyers Alliance) and the
Transport Accident Commission (TAC). The three protocols deal with
¢ no-fault dispute resolution where the objective is to resolve disputes where the
claimant retains a lawyer who is a member of the Law Institute of Australia or the
Australian Lawyers Alliance and reduce such disputes without the need for
‘contested review proceedings before the Victorian Civil and Administrative Tribunal
(VCAT);
e impairment benefit claims and serious injury and
common law claims.

The above mentioned stakeholders agreed on the legal costs to be paid by the TAC to
claimant lawyers in connection with disputes resolved according to the different
protocols. Each of the three protocols specifies the circumstances in which those fees

%8 Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 129, Submission CP
55 (Magistrates’ Court of Victoria).

27 1bid.

2 Transport Accident Commission, No Fault Dispute Resolution Protocols (2005, amended as from
August 2007) [15] http://www.tac.vic.gov.au/upload/Dispute%20Resolution%20Protocols.pdf [2.4].

® Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 130.
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are payable and the fixed lump-sum amount payable.?® The protocols are said to
‘appear to have been widely accepted and successfully applied’.*® According to the TAC
since the protocols were introduced in December 2004 there has been a 27% decline in
VCAT applications for review and an apparent reduction in common law litigation as
well as a decrease in the time taken to resolve serious injury disputes.!

In Report 14 the Victorian Law Reform Commission®* recommended that statutory
guidelines incorporating general standards of pre-action conduct expected of persons in
dispute be introduced. These guidelines would provide that prior to commencement of
proceedings parties are to take reasonable steps to resolve the dispute (having regard
to its situation & nature) by agreement without litigation or to clarify and narrow issues in
dispute in the event of litigation being commenced. Reasonable steps would include a
letter from the claimant that:

e gives sufficient details to enable the recipient to consider and investigate the
claim without extensive further information

e encloses a copy of the essential documents in the possession of the claimant
which the claimant relies upon

e states whether court proceedings will be issued if a full response is not received
within a specified reasonable period

¢ identifies and asks for a copy of any essential documents, not in the claimant’s
possession, which the claimant wishes to see and which are reasonably likely to
be in the possession of the recipient

e states (if this is so) that the claimant is willing to undertake a mediation or
another method of alternative dispute resolution if the claim is not resolved

e draws attention to the courts’ powers to impose sanctions for failure to comply
with tgg pre-action protocol requirements in the event that the matter proceeds to
court.

A written response containing the following should be provided:

¢ indicate whether the claim is accepted and if so the steps to be taken to resolve
the matter

e if the claim is not accepted in full, give detailed reasons why the claim is not
accepted, identifying which of the claimant’s contentions are accepted and which
are disputed and the reasons why they are disputed

* For example: Transport Accident Commission, No Fault Dispute Resolution Protocols (2005, amended
as from August 2007) [15] http://www.tac.vic.gov.au/upload/Dispute%20Resolution%20Protocols.pdf .

% Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 130

8 Transport Accident Commission, No Fault Dispute Resolution Protocols (2005, amended as from
August 2007) [15] http://www.tac.vic.gov.au/upload/Dispute%20Resolution%20Protocols.pdf 20-21 and
Fig 8

%2 Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008).

% Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 143.
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¢ enclose a copy of documents requested by the claimant or explain why they are
not enclosed

e identify and ask for a copy of any further essential documents, not in the
respondent’s possession, which the respondent wishes to see

e state whether the respondent is prepared to make an offer to resolve the matter
and if so the terms of such offer

e state whether the respondent is prepared to enter into mediation or other form of
dispute resolution.®*

The VLRC further recommended that specific pre-action protocols be developed which
are applicable to particular types of disputes. It is envisaged that these will be in
Practice Notes. Compliance with the requirements of the practice notes will be expected
as a condition precedent to commencement of proceedings (except where there are
exceptional circumstances). The obligation to comply with a relevant specific practice
note would be statutorily enforced and there will be a requirement for a party who
commences proceedings to certify that the relevant pre-action protocol was complied
with or to explain why it was not complied with. The Court will have power to stay
proceedings once commenced if there is non-compliance or if the reasons for non-
compliance are not acceptable.

A list of exceptional circumstances available to parties for non compliance with the
relevant pre-action protocol includes, that the limitation period is about to expire; that
the matter is an important test case or contains a public interest issue; there is
significant risk that a party will suffer injury if proceedings are not commenced eg
advanced notice may result in dissipation of assets or destruction of evidence; there is a
reasonable basis for a person in a dispute to conclude that the dispute is intractable; the
proceedings do not arise out of a dispute; and the parties agree to dispense with
compliance.®* Additionally where a party is particularly vulnerable (under disability or
otherwise) and is not reasonably capable of complying with protocols, this can be taken
into account by the court as an acceptable reason for not complying with the pre-action
protocol if the dispute goes to litigation. It is suggested this should provide some
protection for self represented litigants.

Costs and Pre-action Protocols

Unreasonable failure to comply with the relevant protocol is to be taken into account for
costs, making orders about procedural obligations in litigation and awarding interest on
damages. Unless the court otherwise orders a person in the dispute who unreasonably
fails to comply with the protocol will not be entitled to recover any costs even if
successful and will be ordered to pay costs of the other party on an indemnity basis if
unsuccessful.

There will be an entitlement to recover costs of work done in compliance with pre-action
protocols in cases that proceed to litigation. The report notes that specific protocols

% Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 143-144.
% Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 144.



should attempt to specify an amount of costs on a party/party basis.*® Also suggested is
that consideration be given to whether specific protocols should include a procedure for
mandatory pre-trial offers which would be taken into account when determining costs at
the conclusion of proceedings. Where an action settles without agreement as to costs
and the pre-action protocol does provide for such costs any party may apply for an
order for costs to be taxed, or awarding costs to any party, or awarding costs against a
person not party to the dispute if it is in interests of justice to do so. If the costs are
relatively modest, after taking into account the nature of the dispute and means of the
parties, there should be a presumption that each party pay its own costs. It is envisaged
that the court could determine this matter on the basis of written submission without a
hearing and without giving reasons or refer the matter to mediation or other alternative
dispute resolution.

New South Wales

The New South Wales Attorney-General's Department in April 2009 raised the
introduction of pre-action protocols in the context of expanding the use of ADR across
the NSW civil justice system. The NSW discussion paper drew heavily on the VLRC
report discussed above, in particular the idea of guiding principles or practice directions
as to pre-litigation conduct that if not adhered to may result in adverse costs orders.*’
However, it also expressed concern that the VLRC approach may generate satellite
litigation as to whether an opponent had complied with its responsibilities and would
impose a burden on unrepresented or vulnerable parties. The NSW discussion paper
also referred to the findings that pre-action protocols may increase costs in
straightforward or low value matters.® Like the VLRC, the issue of how to address
these concerns was canvassed. In addition to a general protocol, two further options
were suggested: first, protocols that set out specific steps in relation to particular types
of cases and second, non-binding guidelines that would be subject to the court’s
discretion.

A second report was issued in August 2009 which adopted a more conservative
approach in relation to specific pre-action protocols but also proposed sweeping
requirements for the utilization of ADR.*° The second report set out four types of
matters in NSW that require participation in ADR before proceedings in a court or
tribunal can be commenced: farm debt mediation, retail tenancy disputes, strata

% An example provided in Report 14 is the Victorian Transport Accident Commission where costs are
fixed or calculated in determinate manner like in England & Wales: simple matters cost fixed amount plus
additional % of amount claimed.
¥ NSW Attorney-General's Department, ADR Blueprint - Discussion Paper (April 2009) pp 12-13, 14-17,
available at
http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/vwFiles/ADR_Blueprint.doc/$file/ADR_BI
ueprint.doc

NSW Attorney-General's Department, ADR Blueprint - Discussion Paper (April 2009) 13, 16.
¥ NSW Attorney-General's Department, ADR Blueprint - Discussion Paper (April 2009) 16.
0 Department of Justice and Attorney General, ADR Blueprint — Draft Recommendations Report 1: Pre-
Action Protocols and Standards (August 2009) available at
http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll _corporate.nsf/vwFiles/ADR _blueprint_draft recsl pre
action _protocols.pdf/$file/ADR_blueprint_draft recsl preaction protocols.pdf
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http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/vwFiles/ADR_blueprint_draft_recs1_preaction_protocols.pdf/$file/ADR_blueprint_draft_recs1_preaction_protocols.pdf
http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/vwFiles/ADR_blueprint_draft_recs1_preaction_protocols.pdf/$file/ADR_blueprint_draft_recs1_preaction_protocols.pdf

disputes and common law work injury damages claims.** The second report then looks
to take an incremental approach by recommending the adoption of a pre-action protocol
for family provision disputes (allocation of deceased estates) and the identification of
other types of disputes for which appropriate pre-action protocols can be developed.*?
Family provision disputes were recommended as section 98 of the Succession Act 2006
(NSW) made mediation mandatory in such matters*®* and the Supreme Court has
commented in a number of cases about parties incurring excessive costs compared to
the size of the estate in dispute.**

The second report also went beyond pre-action protocols and focused on other
methods for encouraging people to use ADR and to define the issues in dispute. In
particular the second report contained draft recommendation 1 which would amend or
add to the overriding purpose clause in section 56 of the Civil Procedure Act 2006
(NSW)* to require:*®

» People in a civil dispute to take all reasonable steps (such as negotiation, mediation,
and other ADR processes) to resolve the dispute without litigation;

4 Department of Justice and Attorney General, ADR Blueprint — Draft Recommendations Report 1: Pre-
Action Protocols and Standards (August 2009) 8-9. Under the Farm Debt Mediation Act 1994 a farmer
has a right to request a mediation before a creditor can take possession of the farm or other enforcement
action under a farm mortgage. The Retail Leases Act 1994 provides that proceedings relating to a “retail
tenancy dispute” may not be brought before any court or tribunal unless the Registrar of Retail Tenancy
Disputes has certified that mediation under the Act has failed to resolve the dispute, or the court or
tribunal is satisfied that mediation is unlikely to resolve the dispute (section 68). Some strata scheme
disputes under the Strata Schemes Management Act 1996 cannot proceed unless mediation under the
Act has been attempted but was unsuccessful, or the Registrar considers that mediation is unnecessary
or inappropriate in the circumstances (section 125). The Workplace Injury Management and Workers
Compensation Act 1998 (section 318A) requires “mediation” before court proceedings for common law
work injury damages can be brought. A defendant can only decline to participate in mediation if the
defendant wholly disputes liability.
42 Department of Justice and Attorney General, ADR Blueprint — Draft Recommendations Report 1: Pre-
Action Protocols and Standards (August 2009) 11.
* This mandatory mediation provision was inserted by the Succession Amendment (Family Provision) Act
2008 which commenced on 1 March 2009. See also Supreme Court of NSW, Practice Note SC Eq 7 —
Family Provision, 15 May 2009, [8]-[9] and annexure 2.
* See Tobin v Ezekiel [2008] NSWSC 1108, Mannix and Nudd v Mannix [2008] NSWSC 1228, Abrego v
Simpson [2008] NSWSC 215 and Fricano v Lagana [2009] NSWSC 840.
** Section 56 provides:
(1) The overriding purpose of this Act and of rules of court, in their application to civil
proceedings, is to facilitate the just, quick and cheap resolution of the real issues in the
proceedings.
(2) The court must seek to give effect to the overriding purpose when it exercises any power
given to it by this Act or by rules of court and when it interprets any provision of this Act or of any
such rule.
(3) A party to civil proceedings is under a duty to assist the court to further the overriding purpose
and, to that effect, to participate in the processes of the court and to comply with directions and
orders of the court.
(4) A solicitor or barrister must not, by his or her conduct, cause his or her client to be put in
breach of the duty identified in subsection (3).
(5) The court may take into account any failure to comply with subsection (3) or (4) in exercising a
discretion with respect to costs.
4 Department of Justice and Attorney General, ADR Blueprint — Draft Recommendations Report 1: Pre-
Action Protocols and Standards (August 2009) 4-7.
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« If litigation is necessary, before proceedings are commenced the parties are to take
all reasonable steps to agree on the real issues required to be determined by the
court;

+ Lawyers and other persons who assist or fund a person in a dispute must not, by
their conduct, cause that person to breach these obligations; and

» Failure to comply with these obligations may be taken into account by the court or
tribunal in relation to costs, case management, and hearing and other fees.

The second report also contained a draft recommendation 4 that required courts and
tribunals to ensure that ADR is considered as early as possible, by requiring parties to
advise th%court or tribunal whether they have attempted ADR or if they are amenable to
doing so.

Federal Jurisdiction

The Access to Justice Taskforce, Federal Attorney-General’'s Department draws on the
UK experience to raise pre-action protocols as a way to identify the real issues in
dispute as early and as cost effectively as possible and to promote change to the
adversarial culture of dispute resolution that is part of litigation.*®

The Taskforce observed that not all matters before the courts will be suitable for pre-
action protocols. An illustration was the migration jurisdiction where there was a high
volume of relatively simple proceedings with a low success rate that went through an
extensive merits review process. The Taskforce saw the introduction of additional pre-
action steps as likely to extend the process and increase costs. In contrast, the
Taskforce thought that pre-action procedures might best be targeted at types of
proceedings that tend to be complex and take a long time to resolve such as taxation
matters, competition law matters, consumer protection matters, human rights matters
and intellectual property matters in the Federal Court.*°

The Taskforce recommended that the Attorney-General’'s Department work with the
federal courts to determine the types of matters suitable for pre-action protocols.
Further, pre-action protocols should set out requirements for action prior to
commencing proceedings, particularly exchange of information between the Earties, and
should be supplemented by effective sanction or enforcement mechanisms.>

The National Alternative Dispute Resolution Advisory Council (NADRAC) in response to
a request from the Federal Attorney-General to examine how ADR may be more
effectively used made recommendations on pre-action protocols. NADRAC sought to
balance additional upfront costs and the hardening of positions, with the need to
consider whether a dispute can be resolved at an early stage prior to the
commencement of legal proceedings, by recommending that:>*

*" Department of Justice and Attorney General, ADR Blueprint — Draft Recommendations Report 1: Pre-
Action Protocols and Standards (August 2009) 11-13.
8 Access to Justice Taskforce, Federal Attorney-General’s Department, A Strategic Framework for
féccess to Justice in the Federal Civil Justice System (September 2009) 104.

Ibid.
% Ibid.
> NADRAC, The Resolve to Resolve — Embracing ADR to Improve Access to Justice in the Federal
Jurisdiction (September 2009) 30 and 35.
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The legislation governing federal courts and tribunals require genuine steps to be
taken by prospective parties to resolve the dispute before court or tribunal
proceedings are commenced.

NADRAC also recommend the adoption of pre-action guidelines which would inform the
meaning of genuine steps and would be basis for a court being able to award adverse
costs orders.®> The guidelines essentially envisage a process that utilizes two main
documents (a “notice of dispute” and a “notice of intention to proceed with the
application) that convey information and trigger the need to negotiate.>® The guidelines
indicate

e Prospective applicant to consider if the dispute can be resolved by discussion or
the use of a facilitated process ie ADR

e Prospective applicant to send a “notice of dispute” outlining the issues, attaching
necessary documentation and offering a method for discussing the resolution of
the matter

e Prospective respondent to identify any disagreements, attaching necessary
documentation and suggesting a method for discussing the resolution of the
matter

e Attempts at resolution including the use of ADR

e |If the matter does not resolve the prospective applicant to send to the
prospective respondent a “notice of intention to proceed with the application”,
specifying the legal issues in dispute, the orders to be sought, any further
relevant documents, and again offering to negotiate

e Prospective respondent to reply to the “notice of intention to proceed with the
application”, specifying any disagreements, attaching any further relevant
documents, and again offering to negotiate

e Attempts at resolution including the use of ADR

The requirements for providing documents and undertaking ADR would be supported by
prospective J)arties being able to approach a court or tribunal for orders to facilitate
those steps.>

NADRAC envisages the enacting legislation also containing a range of considerations
(exceptions) for when the guidelines do not need to be followed such as: whether the
matter is urgent, whether a prospective party would be unduly prejudiced by having to
take such steps, whether the safety of a person or the security of any substantial
property would be compromised, whether the dispute is essentially the same as one
that has already been considered by the same court or tribunal, and specific categories
of cases.”

*2 |bid 35 and 37.
%3 |bid 35 and 36.
** |bid 33 and 37.
% |bid 32.
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The enacting legislation would also impose specified obligations on legal practitioners
and parties. Legal practitioners would need to provide information required by the pre-
action protocol, forms of ADR and an estimate of the costs and time involved in the
litigation to a party. Parties would be required to lodge a statement with the court or
tribunal explaining the steps they had undertaken to comply with the pre-action protocol
and that they had received the necessary information from their legal representative.>®

Part Il - The Successful Adoption of Pre-action Protocols
A Bespoke Approach

Pre-action protocols could be a beneficial development in case management by alerting
parties to the possibility of using ADR and requiring the exchange of information so that
the strengths and weaknesses of a case can be evaluated before commencement of
proceedings.

However, pre-action protocols should not be imposed on all cases in the hope that "one-
size fits all"*’. Indeed Lord Jackson concluded in the UK Costs Review that the Practice
Direction which operated as the default position for disputes not subject to a specific
protocol should be abandoned.®® Further, Lord Woolf in his Final Report stated that pre-
action protocols should not cover all areas of litigation, but should deal with specific
problems in specific areas, including personal injury, medical negligence and housing.>®
Justice Sackville has also observed that past experience demonstrates:®
no single case management model can or should be applied to all forms of
litigation. A trial court with wide and varied caseloads, including potentially
complex and lengthy litigation, is likely to require a more flexible and judge-
intensive regime than a specialist court accustomed to handling high-volume,
largely standardised claims. Even within the same court, case management
techniques will have to be adapted to the demands of particular categories of
litigation. The commercial division of a superior court (whatever its precise title) is
likely to employ different techniques than the divisions responsible, say, for
resolving personal injuries claims or administrative law cases.

The recognition of the need for a bespoke approach is only the first step. The types of
cases for which a protocol can be usefully employed is likely to be contentious. For
example the UK Long Trials Working party and UK Costs Review argue that protocols
should not be employed for large commercial or chancery matters yet the Federal
Attorney-General advocates their use for complex cases.

The Costs Review Report explains that in large commercial cases an amicable
resolution is often pursued by parties prior to involving lawyers, the pleadings and pre-
action protocols are duplicative and if litigation follows the exchange of documents or

*° |bid 34 and 38.

*" England and Wales for example has 10 pre-action protocols specific to different dispute subject matter
and a practice note

%8 Lord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 345.

% | ord Woolf, Access to Justice - Final Report (July 1996) 111.

% Justice Ronald Sackville, The future of case management in litigation (2009) 18 Journal of Judicial
Administration 211, 213.
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information it is either inadequate to cover the entire dispute or of such a size that it is
onerous and costly.®

It is very difficult for a protocol to be able to vary the requirements depending on the
size or complexity of case. Protocols are likely to be more useful when they apply to a
particular type of case that is relatively uniform in the way that it proceeds. Even then it
may be necessary to create exceptions for when a case does not follow the usual
pattern. The UK Costs Review in its examination found that "because of the
multifarious forms that chancery litigation may take, no single protocol could possibly
achieve the objective of providing useful pre-action guidance for such cases".®

Legislation should create a framework that facilitates the adoption of Court rules or
practice notes that contain pre-action protocols for specific types of cases where a
bespoke pre-action protocol would be of utility. Tailoring procedures to categories of
cases should be undertaken. The adoption of a bespoke approach casts serious doubt
on the VLRC and NADRAC’s recommendations of general statutory guidelines which
are similar to the requirements in the UK Practice Direction. General statutory
guidelines may have some role to play if they act as a template that can be amended or
rewritten for specific types of disputes. There remains large questions about which
cases should be subject to a protocol, what the content of such a protocol should be
and when should exceptions apply.

Front-Loading of Costs

The UK experience seems to uniformly point to pre-action protocols front-loading costs
and in some cases increasing the cost of litigation.®® Further, less disputes may need to
use court resources but disputants do not appear to save any expense by staying out of
court.®* Concerns have been raised that the front-loading of costs applies to all cases,
including those that would have settled not just the minority that go to trial.®® In
Australia the Queensland Law Society, NSW Law Society and Victorian Bar have all
raised concerns about the increase and front-loading of costs in relation to pre-action
protocols.®®

Where additional up-front costs reduce total costs then clearly a protocol is beneficial. It
is a misnomer to suggest that just because most cases settle there is no utility in a pre-
action protocol. The aim is to bring the settlement forward so that less cost and delay is
incurred prior to that settlement. However, where it is an additional cost without the
savings, such as where a case would resolve fairly quickly without the protocol then it

%1 | ord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 346-347.
%2 ord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 348.
% Hazel Genn, Judging Civil Justice - The Hamlyn Lecture 2008 (2010) 56 and Michael Zander, The
Woolf Reforms: What's the Verdict? in Deirdre Dwyer (ed), The Civil Procedure Rules Ten Years On
g42010) 418.

Hazel Genn, Judging Civil Justice - The Hamlyn Lecture 2008 (2010) 57.
% Michael Zander, The Woolf Reforms: What's the Verdict? in Deirdre Dwyer (ed), The Civil Procedure
Rules Ten Years On (2010) 424-425.
% Submission by Queensland Law Society to Access to Justice Taskforce, Federal Attorney-General’s
Department, 12 November 2009, 2, Submission by the Litigation Law and Practice Committee and
Dispute Resolution Committee of the Law Society of NSW to Access to Justice Taskforce, Federal
Attorney-General’s Department, 11 November 2009, 2-3 and Preliminary Submission by The Victorian
Bar to Access to Justice Taskforce, Federal Attorney-General’s Department, 8 December 2009, 8.
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makes accessing the legal system more expensive. This can then have ramifications
for access to justice. The migration cases referred to by the Federal Attorney-General’s
Access to Justice Taskforce may be an example of this. Other possible categories of
cases include routine debt recovery and liquidated damages claims.®’

The front-loading of costs must be acknowledged in relation to a protocol. The need for
a tailored approach may mean that a class of cases does not have an applicable
protocol because early settlement is the norm. Outside of that situation any protocol
must be applied with proportionality as a key guide. However, assertions of front-
loading of costs should not be seen as reason for abandoning pre-action protocols as a
potential reform. The task is to identify the appropriate categories of case and the pre-
action steps that will be beneficial. It should also be noted that pre-action protocols may
be the victim of their own success. If the role of the protocol in securing a more speedy
resolution of a dispute is not identified then it may be assumed that the dispute would
have resolved without the protocol.

Proportionality

Proportionality is a key component of how litigation should be conducted in the courts of
the UK and Australia.®® Proportionality means that the costs to the parties of dispute
resolution must be proportionate to the importance and complexity of the subject matter
in dispute.®® Proportionality also connotes a matching of claims with appropriate
procedures.’”® However, it is an imprecise term that contains a subjective view about
the appropriate relationships between two things in civil litigation, it is the relationship
between a claim and the cost to resolve that claim.”* As a result it must be recognized
that proportionality is an imprecise concept that acts as a "rule of thumb" or guideline.

Proportionality has also impacted on the expectations of UK judges in relation to the

conduct of civil litigation:"?
‘In modern litigation, with the emphasis on proportionality, it is necessary for
parties to make an assessment at the outset of the likely value of the claim and
its importance and complexity, and then to plan in advance the necessary work,
the appropriate level of person to carry out the work, the overall time which would
be necessary and appropriate to spend on the various stages in bringing the
action to trial, and the likely overall cost.

In the UK the concept has been expressly incorporated into the Practice Direction and
other pre-action protocols along the lines that the costs incurred in complying with a

%" Submission by the Litigation Law and Practice Committee and Dispute Resolution Committee of the
Law Society of NSW to Access to Justice Taskforce, Federal Attorney-General’s Department, 11
November 2009, 2.

% See eg Civil Procedure Rules (UK) rule 1.1(2)(c) and Civil Procedure Act 2005 (NSW) s60.

% See Chief Justice JJ Spigelman, Implications of the Current Economic Crisis for the Administration of
Justice (2009) 18 Journal of Judicial Administration 205, 209 and Lord Justice Jackson, Civil Litigation
Costs Review — Final report (December 2009) 36.

© The White Book p15-16.

™ Susan Campbell, Proportionality in Australian Civil Procedures (2005) 14 Journal of Judicial
Administration 144, 144-145.

2 | ord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 32 citing a decision
of Judge Alton in the Birmingham County Court dated 22 June 2008.
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protocol should be proportionate to the complexity of the matter and any money at
stake.” Clearly expending more funds on compliance with a pre-action protocol than
the claim in issue is disproportionate. The difficulty for legal practitioners and parties is
how to determine what is a proportionate response to mandatory requirements in a
protocol. One parties proportionate letter of claim is another party's inadequate or
excessively prepared letter of claim.

The UK Costs Review has recommended in so far as a party has gone beyond the
requirements of the protocol, any excessive costs should not be recoverable.”* Over
time a number of judicial decisions may result in guidance as to what is a proportionate
response. However, it would be better if guidance could be provided sooner. It may be
possible through an examination of cases subject to a particular protocol to specify the
costs to be expended on complying with the pre-action protocol. For example, costs
should not exceed the lesser of 5% of the value of a claim or $10,000. As protocols
should only be employed for uniform cases the above guidance should be able to be
meaningfully crafted. A further step would be to limit any costs recovery to the same
formula.

Proportionality deserves one further comment in light of the NSW requirements that a
legal practitioner must certify that a claim or defence has reasonable prospects of
success and costs orders may be made against the practitioner if reasonable prospects
of success do not exist.”” In this context what is proportionate may be defined by the
resources that need to be expended to ensure that a claim or defence has reasonable
prospects of success.

Exceptions to compliance with protocol

The various law reform reports have identified a number of exceptions that should apply
to compliance with a pre-action protocol. For example, compliance may thwart the
purpose of the litigation as assets are dissipated or evidence is destroyed.

However, the effectiveness of a protocol depends on the litigation that it applies to being
in the form envisaged by the drafter of the protocol. As referred to above some forms of
litigation may be uniform so that a protocol generally will work well but there may be an
exceptional case which is an outlier. It may be possible to define the exceptions
beforehand based on claim value or number of parties. Alternatively it may be
beneficial for the party to be able to approach the court ex parte to seek relief from the
protocol. This is discussed further below in relation to compliance.

Role of Information Exchange

It is common practice for legal practitioners in Australia before commencing litigation to
send a letter of demand. The purpose behind a letter of demand is two-fold. First, is to
give the recipient the opportunity to settle the claim or to explain why it is unfounded.
Second, is to enable a party to demonstrate to a Court that the commencement of
proceedings was necessary which may influence the court in exercising its discretion as

3 See eg Practice Direction 6.2 and Pre-Action Protocol for Construction and Engineering Disputes 1.5.
™ Lord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 350.
® Legal Profession Act 2004 (NSW) ss 345, 347 and 348.
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to the awarding of costs. To achieve the above purposes the letter of demand must
contain sufficient information such as:

facts giving rise to an entitlement for demand;

the nature of the matter demanded,;

a reasonable time for the defendant to respond; and

the consequence should the defendant fail to respond.™

A pre-action protocol could at one end of the spectrum simply make letters of demand
more formal, specify their contents in more detail and require a written response. At the
other end of the spectrum a protocol could require a level of detail approaching that of a
pleading and the provision of documents and information essential to the claim.

In determining an appropriate level of information exchange it is instructive to examine
what is happening with pleadings and discovery in Australia more generally and to bear
in mind the need for proportionality.

The traditional pleading in Australia has been refined through the adoption of

Commercial Lists or fast-track lists that specify the contents of the pleading, although it

is usually renamed. For example the Supreme Court of NSW Equity Division -

Commercial List and Technology and Construction List requires the filing of a List

Statement, setting out, in summary form:

e the nature of the dispute;

e the issues which the plaintiff believes are likely to arise;

¢ the plaintiff's contentions, which must avoid formality and contain adequate
particulars;

e the questions (if any) the plaintiff considers appropriate to be referred to a referee for
inquiry and report; and

e a statement as to whether the parties have attempted to mediate and whether the
plaintiff is willing to proceed to mediation at an appropriate time.”’

Similarly, the Federal Court Fast Track requires a ‘Fast Track Statement’ that avoids
undue formality and states in summary form (a) the nature of the dispute; (b) the issues
that the applicant believes are likely to arise in the proceeding; (c) the applicant’s
contentions, including the material facts upon which the applicant intends to rely (which
must be stated with adequate particulars), the relief claimed and the legal grounds for
that relief.”

In the area of discovery the test for determining whether a document should be
discovered has been narrowed from a ‘train of inquiry test’® to a ‘direct relevance test’

® See Martin Hadley, College of Law Practice Paper CL203 Filing and Service of Court Documents
(August 2009) [CL203.15] and Gordon Lewis, Emilios Kyrou and Albert Dinelli, Lewis & Kyrou's Handy
Hints on Legal Practice (2004 3d ed) 331-337.

" Supreme Court of NSW Equity Division - Commercial List and Technology and Construction List,
Practice Note SC Eq 3, 10 December 2008, [8]-[11].

’® Federal Court of Australia, Practice Note CM8, Fast Track, 25 September 2009 [4.2].

9 Mulley v Manifold (1959) 103 CLR 341 ("Only a document which relates in some way to a matter in
issue is discoverable, but it is sufficient if it would, or would lead to a train of enquiry which would, either
advance a party's own case or damage that of his adversary") and The Compagnie Financiére et
Commerciale du Pacifique v The Peruvian Guano Company (1882) 11 QBD 55.

18



in the Federal Court, South Australia, Queensland and in New South Wales.®® For
example in the Federal Court a party is required to discover documents that it is aware
of at the time it makes discovery having conducted a reasonable search. A party must
discover documents that it relies on, which adversely affect the party’s case and that
support or adversely affect another party’s case.®

Chief Justice Keane of the Federal Court of Australia has suggested that litigation could
be speeded up if, in commercial cases, the parties were required to file their most
important documents (maximum 10) virtually at the same time as their first pleading.®?
His Honour stated that such an approach will focus the most effective tool in the
armoury of the administration of justice, i.e. lawyerly intelligence, (especially that of the
barristers or senior solicitors for each side), on each party's case early in the piece and
at little additional expense.®

However, the UK Costs Review's Preliminary Report observed that in relation to
Chancery litigation pre-action costs had increased substantially because there is often a
large amount of evidence on which the claim will depend or because of the complexity
of the claim; e.g. a partnership action with a long history, or a breach of trust claim with
complex issues concerning the trustees’ dealing with the trust fund. As a result the
potential claimant is burdened with the need to marshal a large amount of evidence
which has to be presented in, and together with, the pre-action protocol letter.?*

Australian legal practitioners have been required to explain the facts and issues in a
case with specificity at an early stage of the litigation for some time. Equally, they are
experienced in both giving and receiving discovery aimed at the specific issues in a
case. However, such specificity is often only possible after the expenditure of time and
cost. In conceptual terms the identification of the real issues and the key documents
should be expected at an early stage but the time and effort that goes into complying
with such a requirement will depend on the application of the concept of proportionality.
In smaller value cases the number of issues and documents should also be smaller.
However, that is not always the case. In large cases the resources needed to identify
the real issues and the key documents should be able to be proportionately employed.
However, if the case is complex and the way in which it will proceed will depend upon
the actions of other parties and judicial case management then detailed information
exchange may be a wasteful use of resources. As a result the requirements for
information exchange need to be tailored to the type of case and a party should be able
to approach the court ex parte to seek relief from the protocol.

Role of Alternative Dispute Resolution

8 Victorian Law Reform Commission, Civil Justice Review — Report 14 (March 2008) 438.

® Federal Court Rules Order 15 rule 2. See also Salim v Loh (No 2) [2005] FCA 1417 at [3].

8 Chief Justice PA Keane, Access to Justice and other Shibboleths, Judicial Conference of Australia
Colloquium, Melbourne, 10 October 2009, 26-28, available at
http://www.jca.asn.au/attachments/2009AccesstoJustice.pdf . See also Justice Peter Young, Recent
Developments (2010) 84 Australian Law Journal 207, 208.

8 Chief Justice PA Keane, Access to Justice and other Shibboleths, JCA Colloquium, Melbourne, 10
October 2009, 28.

8 | ord Justice Jackson, Civil Litigation Costs Review — Preliminary report Volume 1 (May 2009) 294-295.
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In England and Wales the Practice Direction provides that commencing proceedings
should usually be a step of last resort, and proceedings should not normally be initiated
when a settlement is still actively being explored. Although ADR is not compulsory, the
parties should consider whether some form of ADR procedure might enable them to
settle the matter without commencing proceedings. The court may require evidence
that the parties considered some form of ADR. &°

In relation to the use of ADR, the White Book reports that "most of the protocols do not
require the parties to take specific steps to try to settle the claim pre-issue, either by
making an offer to settle (under Part 86) or by meeting/negotiating, or use of an ADR
approach. But they all, at least, generally encourage early settlement discussions."2®

The approach to ADR taken in England and Wales is that the hallmark of ADR
procedures, and perhaps the key to their effectiveness in individual cases, is that they
are processes voluntarily entered into by the parties in dispute.®’

The way in which ADR and any sort of costs sanction can be employed in England and
Wales needs to be considered in light of the Human Rights Act and European
Convention on Human Rights, article 6.2 Whilst a court is able to encourage
participation in reasonable settlement negotiations or in ADR (including imposing
adverse costs orders), the court needs to be careful that the encouragement does not
impinge on a litigant's right to insist on court determination of the dispute as this may
amount to a denial of the right to access the court or the right to a hearing within a
reasonable time.®® This issue is clearly important for Victoria and the ACT which have
adopted human rights legislation.”® It is less directly relevant for a state without human
rights legislation but even then consideration must be given to whether mandatory ADR
or costs penalties for failing to undertake ADR are consistent with achieving prompt
access to the court system and minimizing cost.

If ADR is suitable it can save costs, reduce delay, reduce the utilization of court
resources and lead to a more proportionate response to the dispute.® However, if ADR
is unsuitable or unlikely to be successful then it will increase costs and delay the date

% Practice Direction - Pre-action conduct [8.1] and [4.6].

8 White Book page 2309

8" Adrian Zuckerman, Zuckerman on Civil Procedure (2d ed 2006) p 46 and Lord Justice Jackson, Civil
Litigation Costs Review — Final report (December 2009) 361.

% In England the courts are influenced by the Court of Appeal decision in Halsey v Milton Keynes
General NHS Trust [2004] EWCA Civ 576 (11 May 2004), which held that to order parties into mediation
would violate Article 6 of the European Convention on Human Rights.

89 Shirley Shipman, 'Alternative Dispute Resolution, the Threat of Adverse Costs, and the Right of Access
to Court in Deirdre Dwyer (ed), The Civil Procedure Rules Ten Years On (2009) 342, Adrian Zuckerman,
Zuckerman on Civil Procedure (2d ed 2006) [1.115] and Leigh-Ann Mulcahy, ‘Access to the Courts:
Arbitration, ADR, Legal Aid, Court Fees' in Leigh-Ann Mulcahy (ed), Human Rights and Civil Practice
2001) 441.

go Charter of Human Rights and Responsibilities Act 2006 (Vic) s 24(1) and Human Rights Act 2004
(ACT) s 21. See also Victorian Law Reform Commission, Civil Justice Review - Report 14 (2008) 109-
110.

% shirley Shipman, Court Approaches to ADR in the Civil Justice System (2006) 25 (Apr) Civil Justice
Quarterly 181, 194.
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for trial.> Indiscriminate mandating of ADR pre-commencement of proceedings

potentially wastes costs and time.*

Consistent with a bespoke approach it is necessary to consider whether pre-action
mediation would be suitable to a particular category of cases which in turn also requires
consideration of the appropriate time to attempt mediation. Bergin CJ in Eq of the NSW
Supreme Court has observed that:
The phenomenon of the ripe time — the optimum time at which the case is
more likely to settle at or by reason of the mediation — is rather elusive. Some
suggest an early referral to mediation prior to costs being expended in the
litigious process when parties can feel they will save money by reaching a
commercial outcome; others suggest a later referral, after parties have seen
the strengths and weaknesses of the respective cases and feel more
comfortable about reaching a commercial outcome.**
To provide some empirical testing of when is the ripe time the matters in the
Commercial List and Technology & Construction List that were referred to mediation in
the period 1 January 2006 to 1 June 2007 were analysed with the following results:
¢ 30 matters were referred to mediation at a preliminary stage (parties are finalising
their pleadings) and 8 (27%) settled;
e 38 matters were referred to mediation at an intermediate stage (during which
discovery/disclosure and other interlocutory steps occur) and 11 (29%) settled; and
e 30 matters were referred to mediation at an advanced stage (parties are preparing
evidence and the trial date has been set) and 18 (60%) settled.®
Consequently, (on this sample) the later a case is referred to mediation the greater the
chance of settlement. Of course it must also be remembered that most disputes are
resolved before entry into the court system.*

In a study on Mediation in the Supreme and County Courts of Victoria it was found that
in the sample of cases from the Victorian Supreme Court and County Court, mediation
usually took place three quarters (76 per cent) of the way through an expected full case
duration (to trial).’” The Report expressed concern that the relatively late referral of
matters to mediation may mean that significant costs are incurred before mediation is
attempted.”® However, some mediators felt that the parties needed time to "formulate a
direction for their negotiations" or have sufficient knowledge to be able to sensibly talk

%2 Hazel Genn "Court-based ADR initiatives for non-family civil disputes: the Commercial Court and the
Court of Appeal" (March 2002) 66, available at http://www.hmcourts-
service.gov.uk/docs/adr_initiatives.pdf

% Hazel Genn, Judging Civil Justice - The Hamlyn Lecture 2008 (2010) 112-113.

9 Justice P. Bergin, “Mediation In Hong Kong: The Way Forward Perspectives From Australia”, Hong
Kong International Arbitration Centre, Hong Kong, 30 November 2007 at [51] available at
http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/ll_sc.nsf/vwFiles/Berqin301107.pdf/$file/Bergin301
107.pdf

% bid at [53]-[65].

% Tania Sourdin, Alternative Dispute Resolution (3rd ed 2008) 170.

% Tania Sourdin, Mediation in the Supreme and County Courts of Victoria (2009) at [3.62]. Available at
http://www.justice.vic.gov.au/wps/wcm/connect/DOJ+Internet/resources/file/eb892e07b6f4491/Mediationi

n.pdf
% Ibid at [3.96] and [5.43].
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about the dispute.®® Equally, it was only once the awareness of costs were appreciated

that the incentive to mediate was created.'®

The utility of pre-action ADR would appear to turn on how well defined the issues are
and whether the parties have sufficient information about the strengths and weaknesses
of their own case as to be able to meaningfully engage in the mediation.’®* Traditionally
the definition of issues takes place in the pleadings and through the process of
preparing affidavits/witness statements and the use of procedures such as requests for
admission. In the pre-action protocol context the exchange of information and the ADR
process itself are the avenues for the definition of issues and understanding of a
dispute. It follows that an appropriate case for pre-action ADR is one where sufficient
information for meaningful negotiations, mediation etc is available. Some disputes may
be able to be resolved without detailed factual knowledge, while others will not.
Mediation in its informal, collaborative, problem-solving mode may be able to focus on
interests and solutions so as to transcend the factual minutiae.

Compliance and Satellite Litigation

To ensure that pre-action protocols are complied with in the UK lawyers and parties are
exposed to costs orders for non-compliance. The need to comply with a pre-action
protocol may create a pre-action battle ground over whether a party has or has not
complied with the pre-action protocol. ‘Satellite’ litigation, further increases costs, delay
and can be used as a litigation strategy.

In relation to the use of sanctions, such as costs orders, to support case management it
has been observed that:*°

Sanctions have to be clear. They have to be effective. They have to be credible.
They have to be fair and applied consistently. They have to be proportionate to
the transgression. ... It is important that sanctions can be made to work without
creating further work for the courts.

The UK Costs Review found that there were serious problems of non-compliance with
pre-action protocols in England and Wales.'® Lord Justice Jackson has recommended
that non-compliance be addressed through an amendment to the CPR so as to permit
any party to apply to the court if another party is failing to comply with a pre-action
protocol and thereby causing serious prejudice to the applicant. The remedies a court
could grant would include (i) the parties are relieved from the obligation to comply or
further comply with the protocol, (ii) a party must take a specific step which might be
required in order to comply with the protocol (iii) the party in default pay such costs as
may be summarily assessed by the court as compensation for losses caused by that

% bid at [5.44].
19 pid at [5.47].
191 see Michael Legg, Mediation of complex commercial disputes prior to litigation: The Delaware Court of
Chancery approach (2010) 21 Australasian Dispute Resolution Journal 44, 50.

% | R Scott, Caseflow Management in the Trial Court in A Zuckerman and R Cranston (eds), Reform of
Civil Procedure — Essays on Access to Justice (1995) 23.
9 | ord Justice Jackson, Civil Litigation Costs Review — Final report (December 2009) 396.
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default, and (iv) the party in default forego such costs as may be specified in the event
that it subsequently secures a favourable costs order.

The granting of jurisdiction over pre-action protocols to courts provides a necessary
supervisory mechanism. However, it also creates challenges. The first is how to limit
satellite litigation which naturally follows from being able to approach the court in
relation to a pre-action protocol dispute. The traditional response is an adverse costs
order against the unsuccessful party. Another is that adverse costs awards should only
be adopted where the expectations on the parties regarding compliance with the pre-
action protocol has been clearly articulated. This would be the case where specific
steps in a pre-action protocol are applicable to a particular case. If no pre-action claim
letter or no supporting documents are provided when required then a sanction may
clearly and permissibly follow. However, due to the requirement of proportionality it may
often be the case that there is room for differing opinions as to what level of detall
should be included in a claim letter or which documents are necessary to comprehend
the basis of a claim. Equally, ADR that fails due to a bad faith attempt and ADR
undertaken in good faith that still fails to achieve a resolution can be difficult to discern.

The 'stick' of a potential costs order to ensure compliance is likely to be a necessity.*®

However, the shades of grey that accompany proportionality and the nature of ADR
means that under or over use of costs orders is a considerable risk.

Developing Protocols —the process

In England and Wales pre-action protocols were originally developed by a number of
working groups of interested parties (including interested specialists and
representatives of various bodies that were likely to have an interest in the process, as
well as judges and with the Lord Chancellor's department acting as facilitator).*°® There
were steps taken to enable consultation as well as a piloting of some of the protocols.
Following a process of drafting and consultation, the agreed pre-action protocols were
submitted to the Master of the Rolls (MR) as Head of Civil Justice for approval in
accordance with the Practice Direction on Protocols.

More generally consultation between those designing pre-action protocols and the legal
profession is essential so that norms of conduct and the goals of specific protocols are
not devoid of reality and bear some resemblance to what can be reasonably expected
but with a view to seeking improvement.*®’

As the success of pre-action protocols depends on a bespoke approach it follows that
there must be research conducted to determine which categories of case benefit from a
protocol and what pre-action steps those cases should be subject t0.}® The only way
that this can be meaningfully done is to collect base-line data now to allow for
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comparison once pre-action protocol pilot schemes are implemented.'® Otherwise
reform is left to be conducted on the basis of anecdote, hearsay and gut-reaction.
Moreover, without such base-line data it will not be possible to say with any confidence
whether a protocol has been successful or unsuccessful let alone identify the reasons
for that outcome.

Conclusion

This paper has reviewed the use of pre-action protocols in the United Kingdom and the
recent recommendations for more wide-spread adoption of protocols in Australia. Pre-
action protocols have a number of strengths, such as resolving disputes more
expeditiously and at lower cost. However, pre-action protocols also have some side-
effects such as "satellite” litigation and the front-loading of costs that can undermine the
utility of a protocol. This paper has sought to explain that the successful adoption of
pre-action protocols in Australia requires a 'bespoke' or 'tailored' approach that matches
the requirements of the protocol with specific types of case. This tailoring approach
also means matching requirements for information exchange and the use of ADR to
case categories. The adoption of pre-action protocols in Australia requires considerably
more work in terms of empirical analysis, consultation and pilot studies to extract the
best results from pre-action protocols. This work is essential because pre-trial protocols
will impact on the courts, legal practitioners and the community through affecting central
concerns such as cost, delay and access to the court system.
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