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Foreword

In 2021, the AlJA published a report ‘Unrepresented Accused in the Magistrates’ Court of Victoria’ by Dr
Natalia Antolak-Saper (Monash University), Professor Jonathan Clough (Monash University), and Professor
Bronwyn Naylor (RMIT University). The report was of a project that examined the data of adult unrepresented
accused individuals in the Magistrates’ Court of Victoria. It identified key issues arising from the lack of
representation, both for the accused individuals and the broader criminal justice system.

Since its publication, the presence of unrepresented accused remains a feature of proceedings in the
Magistrates’ Court of Victoria, and other courts. Many courts also operate within an environment of
increasing demand, constrained resources and changing expectations as to fairness, access, and efficiency.

In that context, the AIJA commissioned a supplementary project to consider and analyse contested matters,
which extends the work of the first report. The results are provided in this report, Unrepresented Accused in
the Magistrates’ Court of Victoria, Part Two: Procedural Justice and Fair Trial Principles.

The report examines the operation of fair trial principles in matters listed for contest. It draws on doctrinal
analysis, structured court observation, and qualitative interviews to consider how proceedings are conducted
where an accused appears without legal representation.

The findings identify challenges for unrepresented accused in understanding process, engaging with
evidence and participating in hearings. The report also addresses the role of magistrates, prosecutors,
registry staff and duty lawyers in the conduct of proceedings. It indicates that fair trial principles are generally
upheld, although their application varies according to the circumstances of each matter.

The study demonstrates that, in an adversarial system that proceeds on the assumption of legal
representation, the absence of representation requires attention. It also identifies the features and
individuals within the court system that support the conduct of proceedings in these challenging
circumstances.

[ thank Associate Professor Natalia Antolak-Saper and Professor Jonathan Clough of Monash University
for their continuing contribution to this area of research. | also acknowledge the support of the Magistrates’
Court of Victoria in facilitating the work.

This report contributes to understanding how matters set for contest are conducted where an accused is not
represented. It will assist in informing further discussion, policy development, and research directed towards
ensuring that fairness is maintained within a busy and evolving system of summary justice.

The Honourable Justice Julie Ward
President
The Australasian Institute of Judicial Administration
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Summary

This report examines the operation of fair trial principles in summary matters listed for contest in the Magistrates’
Court of Victoria. Building on earlier research that identified the high prevalence of unrepresented accused in
mention hearings, this study focuses on matters listed for contest.

The research adopts an interdisciplinary framework that integrates doctrinal fair trial rights with procedural
justice theory. Procedural justice emphasises four core elements: voice, neutrality, respect and trust, providing a
lens through which to assess not only whether legal standards are met, but how fairness may be experienced by
court participants. This framework is used to analyse how justice is administered in practice, particularly when an
accused appears without legal representation.

The study employs a qualitative, multi-method approach comprising: (1) doctrinal and literature review; (2)
structured observation of 148 summary matters listed for contest in the Magistrates’ Court; and (3) semi-
structured interviews with registry staff and a duty lawyer. The findings are interpretive rather than statistical and
are intended to illuminate courtroom dynamics and institutional practices rather than produce generalisable
empirical conclusions. The observational component included both represented and unrepresented matters,
enabling a broader understanding of courtroom practices, while maintaining a primary focus on proceedings
involving unrepresented accused.

The observational data indicate that unrepresented accused are common in contest lists, although fully
contested hearings are relatively rare. A significant proportion of matters resolve other than by contest, often
through late pleas. Across all stages of proceedings, unrepresented accused face substantial barriers to
meaningful participation, including difficulties understanding legal processes, limited capacity to test evidence,
and challenges engaging with courtroom norms.

In this context, magistrates play a critical role in maintaining fairness. The study documents a range of judicial
interventions designed to facilitate participation, including explaining procedures, clarifying issues, and
managing the presentation of evidence. These practices reflect a careful balancing exercise: providing sufficient
assistance to support comprehension and participation while maintaining judicial neutrality within an adversarial
framework. The study does not assess the effectiveness of these interventions in outcome terms or in terms of
the perceptions of accused or other courtroom participants but highlights the centrality of this balancing task in
everyday courtroom practice.

These practices also reveal a broader dynamic within summary criminal proceedings. Lack of representation is
a routine and structurally embedded feature of the system. In the absence of defence counsel, responsibility
for safeguarding fairness is redistributed across courtroom actors. Magistrates assume an expanded role

in explaining process and managing participation, while prosecutors and registry staff likewise adjust their
practices. This reflects a tension within the adversarial system, which presumes representation.

The data do not support a simplistic narrative that unrepresented matters are uniformly chaotic or inefficient.
Rather, fairness is often maintained, but typically through active and sustained judicial and institutional
intervention. At the same time, patterns of adjournment and listing practices indicate that lack of representation
generates downstream institutional pressures for the court system.

The findings suggest that while fair trial principles are generally upheld, their realisation in practice is uneven

and contingent. Fair trial rights are better understood as operating along a spectrum, rather than as conditions
that are simply satisfied or violated. Procedural justice is often achieved through adaptive practices rather than
through the ordinary operation of adversarial procedure. Achieving fairness in this context is labour-intensive and
depends on judicial vigilance, institutional flexibility, and the willingness of court actors to recalibrate adversarial
norms in real time.

The research also highlights the significant, and often under-recognised, role of registry staff and duty lawyers in
supporting unrepresented accused. Registry staff function as key points of contact, facilitating access to legal
assistance and other services, while duty lawyers provide limited, but often crucial, legal support.

The report concludes that the absence of legal representation in summary criminal proceedings presents
ongoing challenges for the administration of justice. It calls for greater attention to the institutional conditions
under which fairness is achieved, including the adequacy of legal aid provision, the design of court processes, and
the support available to unrepresented accused. It also identifies the need for further research into the evolving
role of judicial officers and court staff in maintaining fairness within high-volume, resource-constrained courts.
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Introduction
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Part One: Introduction

This study builds on prior research into unrepresented accused in the Magistrates’ Court of Victoria,
extending its focus from mention hearings to the more procedurally complex landscape of contested
summary matters.! Part One of the project revealed the high prevalence of unrepresented accused and the
systemic challenges they face in early-stage proceedings but did not examine the implications for fair trial
rights in contested hearings. The present study addresses this gap by investigating how magistrates navigate
the demands of impartiality and fairness when adjudicating contested matters involving unrepresented
accused. It also considers the broader institutional effects on courtroom participants and court processes.

This report draws on established fair trial and procedural justice principles to provide a structured way

of assessing observable courtroom practice. The principles of voice, neutrality, trust, and respect are
used as practical criteria for evaluating courtroom interactions. They enable the report to identify where
unrepresented accused are able to participate meaningfully, where procedural pressures arise, and where
modest adjustments in communication or case management may improve both fairness and efficiency.

The original study, conducted with the support of the Australasian Institute of Judicial Administration (‘AlJA),
provided the first systematic account of the prevalence and impact of unrepresented accused in Victoria’s
lower criminal courts. Employing a mixed-methods design, it involved direct observation of 757 criminal

law matters across 24 full-day sessions between August and October 2019, complemented by qualitative
interviews with fourteen Victorian magistrates conducted from February to June 2021.2 For the purposes of
the research, an ‘unrepresented accused’ referred to any individual appearing without legal representation,
regardless of reason or circumstance. A ‘self-represented accused’ referred to an accused who had chosen
to represent themselves. This terminology is retained in this report.

A central finding was that nearly half (47%) of all observed matters involved unrepresented accused.?
Magistrates confirmed that they routinely encountered unrepresented accused, particularly in traffic
offence prosecutions, local council prosecutions, summary mentions and low-level drug matters. Contrary
to common perception, matters involving unrepresented accused were, on average, shorter in duration

(5.6 minutes) than those in which the accused had legal representation (8.6 minutes).* This was attributed,

in part, to matters involving unrepresented accused often being less complex, and to the fact that lack of
representation frequently occurs at early stages of proceedings. Magistrates nonetheless reported that
unrepresented accused often demanded additional time and emotional labour due to the need for additional
explanations and/or managing the accused’s participation.

The research also demonstrated that unrepresented accused frequently struggle to comprehend legal
procedures, do not always understand the full ramifications of the options available to them, and struggle

to participate effectively during contested hearings. Magistrates and court staff were therefore required to
balance their obligation to ensure fairness against the need to remain neutral, a task that is both intellectually
and emotionally demanding.

While acknowledging that Australia recognises a limited right to legal representation, most notably through
the Dietrich® principle in serious criminal matters, the study highlighted that no such right extends to publicly
funded representation in summary proceedings before the Magistrates’ Court. It concluded that ‘[l]ack of
representation is an expensive option’® as the burden of ensuring fairness without adequate legal assistance
ultimately falls upon judicial officers and the justice system as a whole. The study’s limitations included its
exploratory scope and concentration on mention courts.”

—-

Natalia Antolak-Saper, Jonathan Clough and Bronwyn Naylor, Unrepresented Accused in the Magistrates’ Court of Victoria
(Australasian Institute of Judicial Administration, 2021).

Ibid 7-9.
Ibid 22.
Ibid 23.
Dietrich v R (1992) 177 CLR 292 (‘Dietrich’).

Antolak-Saper, Clough and Naylor (n 1) 40, quoting Department of Justice (Canada), Court Site Study of Adult Unrepresented
Accused in the Provincial Criminal Courts, Part 1: Overview Reports (2002) 39.

7 Ibid 10.
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Rationale for the Current Study

Part Two of this project, Unrepresented Accused in the Magistrates’ Court of Victoria: Court Processes,
Procedural Justice, and Fair Trial Principles, builds directly on these earlier findings. Whereas Part One of

the project examined the participation of unrepresented accused in mention courts, the present study
focuses on matters listed for contest (‘Contest Matters’). Although relatively few matters ultimately
proceeded to hearing, these are the cases in which the practical demands of fairness are most acute,

and the doctrinal guarantees of fair trial rights are most tested. Contest Matters that did not proceed to
hearing also provide valuable insights into how such cases are managed and resolved. The study therefore
examines how magistrates uphold procedural justice in Contest Matters under the constraints of lack of legal
representation, and how their interventions affect the conduct and outcomes of such matters.

The findings from this report as well as our previous report, though undertaken in different phases of
summary cases, challenge the assumption that unrepresented matters are straightforward or low risk.

On the contrary, both reports expose vulnerabilities, particularly in relation to the procedural justice
dimensions of voice and neutrality. These concerns are magnified in contested hearings, where the absence
of representation intersects with evidentiary complexity and the formal demands of adversarial procedure.
Unlike mention hearings, which primarily involve administrative case management or plea negotiations,
contested hearings require active participation, strategic decision making and the capacity to test and
respond to evidence. These features intensify the demands placed on unrepresented accused and heighten
the responsibility of magistrates to preserve fairness without compromising judicial impartiality.
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Part Two: Aims and Methodology

This study, also supported by funding from the AlJA, examines the experience of unrepresented accused
in Contest Matters before the Magistrates’ Court of Victoria. It seeks to advance understanding of the
prevalence and implications of a lack of representation in these matters.

The decision to focus on the Magistrates’ Court reflects both its scale and importance. In the 2023-2024
reporting period, the Court dealt with over 660,000 criminal hearings, with approximately 147,000 cases
finalised.® Given the restrictive eligibility criteria applied by Victoria Legal Aid (‘VLA") to summary criminal
matters, it was expected that a significant proportion of accused persons would appear without legal
representation.®

This study empirically examines how fair trial and procedural justice principles operate in Contest Matters
involving unrepresented and represented accused. While legal doctrine has long articulated the minimum
procedural standards required for fairness, there remains limited empirical evidence on how these
principles are applied within the everyday functioning of magistrates’ courts. By observing courtroom
dynamics, this research illuminates the practical mechanisms through which fairness is adapted, and
sometimes constrained, when the accused stands alone before the law.

The first study of its kind in Australia, this project was guided by the following research questions:
1. What fair trial issues may arise during unrepresented hearings in summary matters?

2. What steps are taken by magistrates to prevent potential unfairness? What impacts do the actions
taken have, if any, on the hearing and other participants?

3. What impact does lack of representation in contested hearings have on other participants: (for
example, court staff, police prosecutors, and duty lawyers), and on other aspects of the court process?

4. When an accused appears in a contested hearing, what is the procedural history of the matter in terms
of representation? For example, was representation provided from the beginning?

As discussed in more detail below, although the study initially focused on contested summary hearings,
such matters were relatively rare. Most proceedings were adjourned or resolved prior to contest, typically
by guilty plea. Accordingly, all observed proceedings are analysed through the lens of fair trial and
procedural justice principles, recognising that fairness may arise at any stage of the process.

To address these questions, the project adopted a multi-method approach.

Step 1: Doctrinal Review and Preliminary Literature Mapping

The first phase of the project involved a targeted review of relevant legal frameworks and empirical
scholarship concerning unrepresented accused in criminal proceedings. A doctrinal legal analysis was
conducted of statutory provisions, case law, and human rights instruments relating to fair trial rights.
This analysis focused on the scope of judicial obligations toward unrepresented accused and procedural
safeguards in lower court settings. In parallel, a preliminary review of existing domestic and international
literature was undertaken to identify key themes and research gaps. The findings from the doctrinal
analysis are discussed in Part Three, while the literature review is summarised in Part Four of this report.

The use of a combined doctrinal and literature review methodology in the initial phase of the project is well-
justified given the dual aims of (1) mapping the legal landscape relevant to unrepresented accused and (2)
situating the research within existing empirical and theoretical discourse.

8 Magistrates’ Court of Victoria, Annual Report 2023-2024 (2024) 33.

9 Victoria Legal Aid applies restrictive eligibility criteria to the provision of representation in summary criminal matters. Assistance
is generally limited to cases where there is a real prospect of imprisonment or comparable hardship, and applicants must satisfy
both financial and merits tests: Victoria Legal Aid, Paying for a Lawyer (Web Page, 12 February 2026) https://www.legalaid.vic.gov.
au/paying-lawyer.
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Doctrinal analysis is a foundational method in legal research, appropriate where the objective is to interpret
and critically evaluate existing legal norms.”® This method enables engagement with primary legal sources
to unpack the normative content of fair trial rights, and structural protections available to unrepresented
accused. In focusing on lower court settings, where procedural protections are often less formalised, the
doctrinal approach allows for the identification of both legal obligations and areas of judicial discretion that
may affect trial fairness.

The integrated review of empirical and theoretical literature serves a complementary function by positioning
the legal analysis within broader scholarly debates. This component aligns with the principles of scoping
review methodology, which is suitable for mapping the range and nature of research activity in a given field,
especially where empirical studies are diffuse across disciplines and jurisdictions." By identifying key themes
and gaps in both domestic and international literature, this review informs the subsequent empirical phases
of the research and ensures that the study builds upon, rather than replicates, existing knowledge.

This dual approach reflects the methodological logic of interdisciplinary legal research, which recognises
that robust analysis of legal phenomena, especially those situated within institutional or procedural
contexts, requires both normative legal inquiry and empirical contextualisation.”? This approach also
strengthens the study’s internal coherence by ensuring that later empirical observations are grounded in a
clear understanding of relevant legal frameworks and scholarly interpretations.

This review also drew on procedural justice theory, a framework that emphasises the importance of how
legal processes, not just the outcomes they produce, are experienced by participants. Core procedural
justice criteria—voice, neutrality, respect, and trust — are particularly relevant in assessing perceived
fairness among unrepresented court users and offer a normative lens through which trial practices can

be evaluated. This approach aligns with recent applications of procedural justice theory to magistrates’
courts, including the work of Hurley™ and Walker'. It differs, however, in one important respect: it combines
procedural justice principles with doctrinal fair trial guarantees, thereby engaging both the experiential and
legal dimensions of fairness.

A theoretical framework drawing on procedural justice theory and fair trial principles was selected for two
key reasons:

1. Conceptual alighment with legal obligations: Procedural justice theory maps closely onto established
legal doctrines concerning fair trial rights, especially those enshrined in human rights instruments
and domestic legal standards. For example, the principle of voice aligns with the right to be heard, and
neutrality reflects the requirement for judicial impartiality.

2. Analytical clarity: The procedural justice framework provided a practical and theoretically grounded
structure for analysing both courtroom observations and qualitative interviews. Each observed matter
was assessed for whether, and if so how, it exemplified one or more of the four procedural justice
elements, or corresponding fair trial principles. Where a matter clearly demonstrated a dominant
theme, it was grouped under that heading. Where cases illustrated multiple dimensions, they were
analysed according to their most salient feature to avoid repetition and enhance thematic clarity.

Importantly, the theoretical framework is not introduced as an abstract overlay. It provides a structured
way of describing issues that were observed in practice. Concepts such as voice and neutrality, for
example, were repeatedly reflected in judicial interventions. Articulating the findings through this
framework enhances their practical value: it enables magistrates, court administrators and policy-makers
to identify recurring fairness tensions and consider how courtroom practices and institutional settings may
better support fair trial principles. In this sense, the framework operates as a practical tool for analysing
and improving practice.

10  Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What we Do: Doctrinal Legal Research’ (2012) 17(1) Deakin Law
Review 83, 110-116.

1 Hilary Arksey and Lisa O’Malley, ‘Scoping Studies: Towards a Methodological Framework’ (2005) 8(1) International Journal of Social
Research Methodology 19, 19-22.

12 Bart Du Laing, ‘Chapter 13: Promises and Pitfalls of Interdisciplinary Legal Research: The Case of Evolutionary Analysis in Law’
in Mark Van Hoecke (ed), Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline? (Hart Publishing,
2011) 241-8.

13 Jennifer Claire Hurley, Defence Lawyers’ Engagement with Procedural Justice: Emerging Practice from the Magistrates’ Court of
Victoria (PhD Thesis, RMIT University, 2025).

14 Charlotte Walker, A Study Examining the Experiences of Unrepresented Defendants in the Criminal Courts’ (PhD Thesis,
University of Sheffield, 2021).



Step 2: Court Observation of Contest Matters

This phase of the project involved observation of Contest Matters in the Magistrates’ Court of Victoria
at Melbourne. With the permission of the Court, Chief Investigators (‘Cls’) began with preliminary
observations to assess whether data collection could be practically implemented, given constraints on
time and available resources. A key concern was ensuring that enough cases could be observed.

Court staff initially allocated two specific days for the Cls to attend and observe nominated courts, as this
was expected to maximise the likelihood of witnessing contested hearings. However, during the preliminary
observations, it became apparent that many hearings were adjourned partway through the day. This
significantly limited the opportunity to gather a sufficient volume of observational data within the time
frame required for the completion of the report.

In response, and with the agreement of the Court, the observation strategy was revised. The amended
approach involved the Cls and the research assistant consulting the daily court list to identify those courts
that were most likely to feature contested proceedings. This more flexible and responsive method was
subsequently adopted as the primary data collection strategy for the observational component of the
research.

This adaptive strategy aligns with principles of purposive sampling in qualitative research, particularly
within ethnographic or observational fieldwork. Rather than relying on a rigid schedule, purposive sampling
involves selecting cases or settings that are most likely to optimise relevant data aligned with the study’s
objectives.®

Further, this method reflects the principles of responsive evaluation design, which encourages researchers
to adapt their data collection strategies based on real-time feedback and contextual constraints.” The
revised method increased the likelihood of capturing meaningful interactions during court proceedings
involving unrepresented accused, an essential objective of the study, while maintaining practical feasibility.

The majority of observations were conducted via the Court’s online platform ‘Webex’ rather than through
in-person attendance.” This approach was adopted to facilitate access across multiple courtrooms and
to maximise the number of observable matters within the available time frame. The methodological
implications of this approach are discussed in the limitations section below.

The observations were conducted by one research assistant. The assistant was provided with a structured
coding sheet attached at Appendix One. This coding sheet was designed by the Cls in collaboration with
registry staff. The research assistant was trained by the Cls in the use of this tool, and the Cls supported
him throughout the observation process to ensure coding consistency and reliability.

To ensure accuracy and reduce observer bias, the Cls conducted periodic joint coding sessions alongside
the research assistant. This process allowed for reliability checks and provided opportunities to refine the
coding framework where necessary.

For confidentiality reasons, each observed matter was assigned a randomly generated alphanumeric
identifier. These identifiers are used throughout this report when referring to specific observations. They
function solely as internal reference markers and do not correspond to publicly available case numbers or
permit identification of the parties involved. Case related data is on file with the authors.

Atotal of 157 matters were observed over a period of just under 5 months (14 March to 12 August 2025).
Nine matters were excluded due to insufficient data (for example, where the weblink failed), leaving 148
matters for analysis. Of these, 125 matters (85%) were observed in the Victoria Police Contest List, 21 (14%)
in the Council Contest List, with one prosecution conducted by ASIC and one by the EPA. Overall, 91 (62%)
of matters were unrepresented, with 57 (38%) represented. The data collected through this phase forms a
critical empirical foundation for the analysis of fair trial issues and is discussed in detail in Part Five of this
report.

15 Michael Quinn Patton, Qualitative Research and Evaluation Methods, (SAGE Publications, 4th ed, 2015) 404-10.

16  Robert Stake, ‘Chapter 13: Stake and Responsive Evaluation’ in Marvin C Alkin (ed). Evaluation Roots (SAGE Publication, 2004)
209-216.

17 Magistrates’ Court of Victoria, Find a Scheduled Open Audio Visual Link (Web Page, Magistrates’ Court of Victoria) https://www.
mcv.vic.gov.au/going-court/avl.
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Step 3: Qualitative Interviews

A key component of the research design involved semi-structured interviews with duty lawyers and court
staff who have direct experience engaging with unrepresented accused. Magistrates were not interviewed
as they had already participated in interviews conducted during Part One of the project. Those interviews
addressed their experiences across all types of hearings, including contested matters, and their insights
were therefore directly applicable to the present study. Interviews with accused persons were also not
undertaken. Given the vulnerability of many accused, particularly those without representation, and

the risk of interfering with active proceedings, the research team determined that it was not ethically or
practically appropriate to approach accused of participation. The study instead focused on courtroom
observation and professional perspectives.

This approach enabled the research team to gather a diverse range of insights into the impacts of lack
of legal representation on legal professionals and court operations. The use of a semi-structured format
ensured a level of consistency across interviews while allowing the flexibility necessary to explore
emergent themes and varied professional perspectives through open-ended dialogue.

The use of semi-structured interviews with duty lawyers and court staff is an appropriate and well-
established method in qualitative socio-legal research, particularly where the aim is to capture detailed
perspectives on institutional practices and procedural dynamics.”® This method allows for in-depth
exploration of how professionals perceive and respond to the challenges presented by unrepresented
accused.

Semi-structured interviews are especially suited to contexts involving complex interpersonal and
institutional processes, as they offer a balance between structure and flexibility. The structured
component, guided by pre-determined questions, ensures consistency across participants, while the
open-ended format facilitates the emergence of unexpected themes and insights.” This is particularly
valuable in legal settings, where participants may have divergent roles and varying levels of exposure to
unrepresented accused.

Interview questions were informed by McNamara's best-practice guidelines for qualitative interview design,
ensuring they were structured to obtain detailed responses.?2° With the Court’s assistance, invitations were
distributed to relevant court staff. The research team was not informed of the total number of invitations
issued; however, three registry staff accepted the invitation and participated in interviews. VLA was
similarly contacted to facilitate recruitment of duty lawyers. Invitations were circulated to an unknown
number of duty lawyers, and one practitioner agreed to participate. Interviews were conducted over a
three-month period, and each session lasted approximately one hour.

Targeted recruitment via institutional channels reflects a purposive sampling strategy, which is commonly
used in qualitative research to identify participants with direct and relevant knowledge of the research
topic.? This approach supported the collection of data that was both meaningful and situated within the
operational realities of the Magistrates’ Court of Victoria and legal practice.

Given the small number of interviews conducted, the insights derived from this component of the study are
not presented as representative findings in their own right. Rather, they are integrated into the analytical
discussion that follows, where they are used to contextualise and illuminate patterns observed in the
courtroom data. The participants’ professional roles situate them differently within the court environment.
Registry staff engage primarily at administrative and procedural interfaces, while the duty lawyer
approaches matters through a forensic and strategic lens. Where relevant, these distinct perspectives are
drawn upon to deepen understanding of how fair trial principles and procedural justice operate in practice.

18  Virginia Braun and Victoria Clarke, Successful Qualitative Research: A Practical Guide for Beginners (SAGE Publications, 2013) ch
13.

19  See, for example, Steinar Kvale and Svend Brinkmann, InterViews: Learning the Craft of Qualitative Research Interviewing (SAGE
Publications, 2nd ed, 2009).

20 Carter McNamara, General Guidelines for Conducting Interviews, (Free Management Library, 2009).
21 Quinn Patton (n 15) 404-410.



Step 4: Court Records Review

The research team initially expected that they would be granted access to court file histories to examine
patterns of legal representation over time. This would have enabled an analysis of the procedural history

of representation and its potential influence on trial fairness. However, the Court advised that such data
were not consistently recorded across cases and that retrieving this information would be prohibitively
resource intensive. Any data that could be obtained would therefore likely be incomplete or inaccurate,
thereby undermining the reliability of any subsequent analysis. Such limitations are not uncommon in
socio-legal field research, particularly in environments where data systems are fragmented or not designed
for research use.??

In the absence of comprehensive file access, the researchers relied instead on direct courtroom
observations to identify instances where accused persons appeared without representation. In some
cases, exchanges between participants made it possible to infer whether the accused had received

legal assistance or representation at earlier stages. Although this method could not provide a complete
procedural history for each accused, it did offer important insights into how representation is not uniform,
and how many accused may move between periods of legal assistance and self-representation throughout
the criminal process.

Ethics Statement

Both the courtroom observations and qualitative interviews were conducted in accordance with approval
granted by the Monash University Human Research Ethics Committee (MUHREC Project ID 44484). The
study was designed to ensure that all research activities adhered to principles of voluntary participation,
informed consent, confidentiality, and minimisation of risk. All data were stored securely and accessed only
by members of the research team. Findings are reported in aggregate or de-identified form to ensure that
no individual participant or case can be identified.

Limitations of this Research

The findings in this report should be interpreted in light of the following limitations. First, the study is
primarily qualitative, and findings should be understood as interpretive. As with most observational
courtroom research, the results reflect what could be seen and heard at the time and necessarily rely
on the researchers’ judgement and interpretations. Although a structured coding protocol was used to
maintain consistency, limitations in audio quality, the inherent variability in courtroom observations, and
the constraints of remote observation (discussed below) all affect how observations can be interpreted.
The dataset was insufficient to support robust statistical analysis. While some limited statistical
information is provided, these are descriptive only and should not be treated as empirical conclusions.

The study was limited to observations at the Melbourne Magistrates’ Court, the busiest court in the State.
No observations were undertaken in suburban or regional courts, or within specialist lists such as the
Sexual Offences List, the Bail and Remand Court, or the Family Violence Division. Some sexual offence
proceedings were observed in the general list. An analysis and discussion of these matters is limited in
order to ensure compliance with the Judicial Proceedings Reports Act 1958 (Vic). As such, the findings may
not be representative of practices in other court settings or specialised lists.

As noted above, the majority of observations were conducted via Webex rather than in-person. This provided
flexibility but introduced challenges, including variable audio quality and connection interruptions. These
disruptions occasionally hindered accurate transcription. As observers, the researchers were unable to clarify
inaudible remarks or procedural details during the hearing. While remote access may have exacerbated
technical limitations, courtroom observation, whether physical or virtual, does not usually enable researchers
to clarify observed interactions. In that respect, the constraints on clarification were inherent to live
courtroom observation rather than unique to the remote format. In some instances, registry staff were able to
confirm outcomes or provide factual clarifications, but such opportunities were intermittent.

22 Audrey M Plan, ‘Taking Law Seriously: The Challenges of Law as Research Data in Socio-Legal Scholarship’ (2024) 6(3) Law,
Technology and Humans 46, 48-55.
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The research relied primarily on courtroom observations and did not include examination of court files or
case records. While certain information, such as charges and orders made, is ordinarily recorded within
court files, the research team was not granted access to these materials. As a result, it was not possible to
verify all factual details beyond what was observable during hearings. Further, the Court advised that some
data relevant to this study, particularly representation status over time, is not consistently or systematically
recorded in a manner that would support reliable longitudinal analysis. These limitations meant we were
unable to determine whether an accused was represented or unrepresented over periods of time. Although
in some instances we were able to observe aspects of an accused’s representation history, these insights
were incidental and insufficient to form a consistent or reliable dataset. No formal demographic data were
collected, so we could not determine whether particular groups were more or less likely to appear without
legal representation.

Magistrates and accused persons were not interviewed for the reasons outlined above. Interviews with
police prosecutors and defence lawyers were also not undertaken. The research design prioritised registry
staff and duty lawyers due to their direct and recurrent engagement with unrepresented accused. Three
registry staff were interviewed, and one duty lawyer responded to our invitation to participate. While the
number of interviews was limited, areas of thematic convergence were evident across participants, and
these insights broadly alighed with patterns observed in the courtroom data.

This project was intended to focus on contested hearings, given that such matters feature prominently

in judicial and scholarly discussions of fair trial rights. However, such matters constituted approximately
10% of those observed. The relatively low rate of contested hearings aligns with the limited available
international research.?® Adjournments, procedural appearances and sentencing featured most
prominently in the matters observed, as was found in the first phase of the research. These nonetheless
produced important insights into the operation of fair trial and procedural justice principles beyond the trial
stage, as discussed more fully below.

Overview of the Report

While this study includes some quantitative data, such as the number of cases observed and the
proportion involving legal representation, it is important to emphasise that this is a qualitative, not a
quantitative, research project. The numerical data serve a descriptive and contextual purpose rather than
supporting statistically generalisable conclusions. Given the methodological design, including purposive
sampling and the variability of courtroom proceedings, the figures presented do not carry statistical validity
or inferential weight. The focus of the research is on exploring courtroom interactions and practices in
depth, generating insights into procedural dynamics and the experiences of participants, particularly
unrepresented accused through qualitative observation. Although this report does not undertake a
separate qualitative analysis of represented matters, their inclusion provides a useful point of reference for
understanding the operation of fairness principles in practice.

For the purposes of this report, ‘Fairness Principles’ refers to the integrated framework outlined in Part
Three, which brings together established fair trial rights recognised at common law and under the Charter
of Human Rights and Responsibilities Act 2006 (Vic) with the four core dimensions of procedural justice
theory: voice, neutrality, respect and trust. The term is used to denote both the objective legal safeguards
that structure criminal proceedings and the experiential dimensions through which fairness is perceived
and realised in practice.

The presence of both represented and unrepresented accused within the observed sample allows

for cautious, qualitative comparison between the two groups. These comparisons are not intended

to establish causal relationships or generalisable findings but to illustrate, in context, how legal
representation may shape procedural fairness and courtroom dynamics across different stages of
summary proceedings. The particular experience of unrepresented accused will be discussed further
below. However, it is important to recognise that issues of fairness and procedural justice may also arise in
cases where legal representation is present.

This report contains six parts. Part One provided the introduction and rationale to the project. This Part sets
out the aims and methodology. Part Three provides the theoretical framework, while Part Four is the literature
review. Part Five contains the results and discussion of the court observation data, including findings from
the interviews. Finally, Part Six provides concluding remarks and suggestions for future research.

23 See, for example, Walker (n 14).
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Part Three: Analysing Unrepresented
Accused Through the Lens of Fair Trial
Principles and Procedural Justice

Introduction

To critically assess how unrepresented accused navigate Contest Matters, it is first necessary to introduce
the conceptual framework that shapes this inquiry. Procedural justice theory distinguishes between
outcomes and process, recognising that while outcomes matter, perceptions of fairness and legitimacy
are shaped independently, and often more strongly, by how decisions are made and how individuals are
treated. Emphasising voice, neutrality, respect and trust, legal representation operates as a structural
safeguard that facilitates these principles.

It is important, however, to recognise a significant critique within the procedural justice literature itself.
Lind and Tyler caution that a focus on perceived fairness may risk legitimising outcomes generated by
structurally unjust or under-resourced systems. Individuals who feel heard and treated respectfully may be
more inclined to accept decisions, even where substantive inequalities persist.?* This critique underscores
the need to integrate procedural justice analysis with attention to doctrinal safeguards and structural
conditions, rather than treating perceptions of fairness as a substitute for legal compliance.

Procedural Justice Theory

Procedural justice theory has become a foundational framework for analysing the legitimacy of legal
institutions and the subjective experience of fairness within judicial proceedings.? Originating in social
psychology and later adopted by legal scholars, the theory has grown into a multidisciplinary paradigm that
informs criminal justice research and reform.

Initially developed by Thibaut and Walker,?® and subsequently advanced by Lind and Tyler,?” procedural
justice shifts analytical focus from distributive outcomes—that is, whether an accused wins or loses—to
the fairness of the decision-making process itself: ‘procedures for resolving outcome disputes should
be judged in terms of the likelihood that they would achieve equitable decisions.?® This distinction is
particularly significant in adversarial criminal justice systems, where procedural safeguards are formally
entrenched but their operation in practice may fall short, particularly for unrepresented accused.

In the context of summary criminal proceedings, procedural justice is especially important. Magistrates’
courts rapidly process high volumes of cases, often involving legally and socially marginalised accused.
As recent empirical studies have highlighted,?® a growing proportion of accused appear without legal
representation.

The procedural justice framework interrogates the normative legitimacy and functional effectiveness of
criminal proceedings in this context. It recognises that legal actors, including judges, lawyers, registrars
and other court staff, shape justice not only through substantive determinations, such as rulings on guilt
or sentence, but also through the manner in which authority is exercised in procedural management and
interpersonal interaction.°

24 Edgar A Lind and Tom R Tyler, The Social Psychology of Procedural Justice (Springer, 1988).

25 Sarah Bennett, Lorelei Hine and Lorraine Mazerolle, ‘Procedural Justice’ in Oxford Bibliographies (Oxford University Press, 2021)
https://www.oxfordbibliographies.com/display/document/obo-9780195396607/0b0-9780195396607-0241.xml.

26 John Thibaut and Laurens Walker, Procedural Justice: A Psychological Analysis (Lawrence Erlbaum, 1975).
27 Lind and Tyler (n 24).
28 lbid 1.

29 See for example Walker (n 14); Natalia Antolak-Saper, Finding Innovative Solutions to Assist Unrepresented Accused in Criminal
Matters (Churchill Fellowship Project Report, 2024).

30 Tom R Tyler, Why People Obey the Law (Yale University Press, 1990) 73.
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For the unrepresented accused, this is not an abstract concern. Procedural justice, or its absence, can
fundamentally shape their understanding of the process, their ability to meaningfully engage with it and,
ultimately, their perception of the legitimacy of the proceedings. At the same time, it bears directly upon
whether the substantive requirements of fair trial and rule of law principles are realised in practice.

This review explores the evolution of procedural justice theory and examines its application to
unrepresented accused, particularly in summary matters. Drawing from foundational theoretical work and
empirical studies, it considers how legal processes and court cultures condition the lived experience of the
four key principles that underpin procedural justice theory: voice, neutrality, respect and trust.

Theoretical Foundations of Procedural Justice

Procedural justice theory has its roots in social psychological research from the 1970s, notably the work
of Thibaut and Walker,* who compared adversarial and inquisitorial legal systems to understand how
people evaluate fairness. Their early findings established that people may be more concerned with how
a legal decision is made than with what the decision is. A key insight was that perceived fairness is not
merely derivative of favourable outcomes but is independently important, affecting both satisfaction and
compliance with decisions.®?

This foundational insight was further refined in the 1980s and 1990s, where empirical studies across legal
and quasi-legal contexts introduced four core criteria by which individuals assess procedural fairness:

1. Voice: the opportunity to participate in the decision-making process, typically by telling one’s side of the
story.

2. Neutrality: the perception that the decision-maker is unbiased, principled, and consistent.
3. Respect: the feeling of being treated with dignity, regardless of legal status.

4. Trust: the belief that authorities are benevolent, sincere, and motivated by a concern for fair
outcomes.®

These components, sometimes called the relational model of procedural justice, represent a shift
from purely institutional or rules-based conceptions of justice to a conception that acknowledges the
interpersonal and symbolic dimensions of legal authority.3*

Research suggests that additional characteristics may also be important. In particular, Murphy identifies
the role of emotion as a key mechanism influencing how individuals interpret and respond to fair or unfair
treatment by authorities. 3*This emotion-based perspective does not propose alternative criteria for
assessing fairness. Rather, it examines how perceived deficiencies in voice, neutrality, respect or trust
may generate emotional responses, such as anger, that threaten identity and contribute to defiance or
noncompliance.® In this sense, emotion operates as a consequence of perceived procedural injustice
rather than as a distinct dimension of procedural fairness itself. While these insights are theoretically
significant, a detailed examination of emotional mechanisms lies beyond the scope of this report.

In criminal proceedings, especially at the summary level, the four core criteria take on heightened
importance. Magistrates’ courts often operate under intense caseload pressures and truncated
procedures. For unrepresented accused, the risk of process exclusion, where they are formally present but
practically disengaged, is significant.®” Procedural justice theory draws attention to how factors such as
courtroom layout and role-based communication norms can suppress or distort an accused’s voice.

31 Thibaut and Walker (n 26) ch 6; Lind and Tyler (n 24) 21-22.
32 Thibaut and Walker (n 26) ch 6.

33 Kristina Murphy, ‘Procedural Justice and Its Role in Promoting Voluntary Compliance’ in Peter Drahos (ed), Regulatory Theory:
Foundations and Applications (ANU Press, 2017) 46, 46-7; Tom R Tyler and Yuen J Huo, Trust in the Law: Encouraging Public
Cooperation with the Police and Courts (Russell Sage Foundation, 2002) ch 3.

34 Jill Howieson, ‘Perceptions of Procedural Justice and Legitimacy in Local Court Mediation’ (2002) 9(2) Murdoch University
Electronic Journal of Law [31] https://classic.austlii.edu.au/au/journals/MurdochUellLaw/2002/13.html

35 Murphy (n 33) 48-50.
36 Ibid.

37 James L Gibson, ‘Understandings of Justice: Institutional Legitimacy, Procedural Justice, and Political Tolerance’ (1989) 23(3) Law
and Society Review 469.
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Tyler further links procedural justice to institutional legitimacy.3® Individuals are more likely to view legal
authorities as legitimate, and therefore are more likely to voluntarily comply with legal rules and decisions,
when they perceive the process as fair, even if the outcome is adverse.*® From this perspective, procedural
justice serves both a normative function—promoting moral and dignified treatment—and an instrumental
function, promoting efficacy and compliance.*® In magistrates’ courts, these dual functions intersect
sharply in cases involving unrepresented accused, who may lack both the legal literacy to understand their
rights, and the communicative capacity to assert them.

As noted above, Lind and Tyler warn that procedural justice may inadvertently legitimise unjust systems
by focusing on perceived fairness rather than substantive outcomes.” If individuals feel respected and
heard, they may be more likely to accept outcomes produced by structurally biased or under-resourced
institutions.

This critique rightly highlights a core tension in procedural justice theory; its capacity to promote
acceptance of outcomes even in contexts marked by structural inequality. However, rather than
disqualifying procedural justice as an analytical framework, this dynamic underscores its diagnostic

value. Precisely because perceptions of fairness can obscure deeper systemic injustices, examining

how procedural justice is experienced or denied by individuals within structurally under-resourced
systems or courts provides critical insight into how legitimacy is constructed and maintained. Procedural
justice theory does not claim to resolve distributive or structural inequality; rather, it offers a lens for
understanding the interpersonal and symbolic mechanisms through which authority is either contested or
reinforced.

Procedural justice theory also challenges traditional assumptions in criminal law concerning formal
neutrality and equal treatment.*2 While legal doctrine presumes that all accused are equal before the

law, procedural justice research demonstrates that socio-economic status, mental health, literacy,

and representation status can significantly affect an individual’'s capacity to participate meaningfully in
proceedings.*® The formal satisfaction of legal standards does not necessarily ensure that fairness is
experienced or realised in practice. Courts may therefore comply with doctrinal requirements of neutrality
while nonetheless failing to accommodate the practical and experiential disadvantages faced by some
accused. Procedural justice theory highlights this gap, not to displace legal doctrine, but to illuminate the
conditions under which fairness is substantively achieved.

The Right to a Fair Trial

‘Where an accused person is unrepresented, a particular burden is placed on the trial judge to ensure
that the trial is fair.**

The right to a fair trial is a foundational principle in Australian criminal law, regarded by courts as the
‘central prescript’ of the justice system.*® Although not explicitly codified in the Australian Constitution,*
fair trial protections derive from the common law and, increasingly, from statutory human rights
instruments such as the Charter of Human Rights and Responsibilities Act 2006 (Vic) (‘Charter’).”

38 Tyler (n 30) 4-5; 23-30.

39 Ibid.

40 Ibid 22-7.

41 Lind and Tyler (n 24) 11.

42 Tyler and Huo (n 33) 12-4; 102-4.

43 Ibid 132. See also, Hazel Genn, ‘Experiences and Perceptions of the Legal System’ in Paths to Justice: What People Do and Think
About Going to Law (Hart Publishing, 1999) ch 7.

44 Dietrich (n 5) 299 (Mason CJ and McHugh J).
45 Jago v District Court (NSW) (1989) 168 CLR 23, 56 (Deane J).

46 The Commonwealth Constitution guarantees only trial by jury for matters heard on indictment and applies only to trials involving
alleged offending under Commonwealth laws; Commonwealth of Australia Constitution Act 1900 (Imp) 63 & 64 Vict, ¢ 12, s 80.

47  Also see Human Rights Act 2004 (ACT) and the Human Rights Act 2079 (QId).



Most clearly evidenced in criminal law,*® the right to a fair trial operates throughout the entirety of

the criminal process, from investigation to sentencing.*® Further, the right to a fair trial applies to all
participants in the adversarial process. Because the criminal trial entails a triangulation of interests,
involving the accused, the victim, and society, it necessitates a balance between the rights of the accused
and the broader public interest in the fair and accurate determination of criminal guilt.5°

The right to a fair trial is not a singular right but consists of multiple interrelated rights. While the precise
content of these rights cannot be exhaustively defined, international legal instruments such as the
International Covenant on Civil and Political Rights (ICCPR)® articulate several core components. In
Victoria, the right to a fair trial under section 24 of the Charter reflects existing common law protections,
while section 25 establishes the foundational elements of what constitutes a fair hearing.>? In practice,
courts often adopt a ‘checklist’ approach, assessing the conduct of a trial against a set of procedural
safeguards.®®

Nonetheless, there are fundamental components without which the right to a fair trial cannot be
meaningfully upheld. Chief among these is the requirement for an independent and impartial judiciary, a
principle implied by Chapter Il of the Australian Constitution.®* These core institutional guarantees are
not contingent or variable. However, beyond such foundational requirements, the specific content of what
fairness demands in any given case may shift depending on the circumstances and the prevailing social or
political context.5®

Chief Justice Spigelman has described the principle of a fair trial as a moderating force on the pursuit of
truth. While fact-finding is a central objective, it must not be pursued through oppressive or unfair means.5¢
Judicial discretion in evidentiary rulings, abuse of process doctrines and exclusionary rules are all anchored
in this principle, which aims to balance the societal interest in prosecution with the individual’s right to
dignity and due process.

Importantly, the fair trial principle also functions as a control on judicial power and legislative
encroachment. As held in Dietrich, courts have an obligation to stay proceedings if an accused facing a
serious charge is unrepresented through no fault of their own. The Court held that the ‘right of an accused
to receive a fair trial according to law is a fundamental element of our criminal justice system.%” Indeed,
Justices Deane and Gaudron made clear that the requirement for a ‘fair trial’ goes further than a trial
‘according to law’. For Justice Deane, the requirement ‘transcends the content of more particularised legal
rules and principles and provides the ultimate rationale and touchstone of the rules and practices which
the common law requires to be observed in the administration of the substantive criminal law.”®® For Justice
Gaudron, fairness is an ‘overriding qualification and universal criterion’:

The requirement of fairness is not only independent, it is intrinsic and inherent. According to our legal
theory...the power to prevent injustice in legal proceedings is necessary and, for that reason, there
inheres in the courts such powers as are necessary to ensure that justice is done in every case. Thus,
every judge in every criminal trial has all powers necessary or expedient to prevent unfairness in the
trial.>®

48 Theright to a fair hearing is also applicable in the civil jurisdiction; Tom Bingham, The Rule of Law (Penguin Books, 2010) 90.
49  Jago (n 45) 29 (Mason CJ), 47 (Brennan J). See also Mallard v R (2005) 224 CLR 125.
50 McKinney v The Queen (1991) 171 CLR 468, 488 (Dawson J).

51 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered into force 23
March 1976).

52 R v Williams [2007] VSC 2, [54]-[56].

53 lan Langford, ‘Fair Trial: The History of an Idea’ (2009) 8(1) Journal of Human Rights 37, 38.

54  Garlett v Western Australia [2022] 277 CLR 1, [115] (Gageler J), [199] (Gordon J).

55 Murray Gleeson ‘Individualised Justice — The Holy Grail' (1995) 69 Australian Law Journal 421, 432.

56 The Honourable JJ Spigelman AC, ‘The Truth Can Cost Too Much: The Principle of a Fair Trial’ (Speech, The Fourth Gerard Brennan
Lecture, Bond University, Gold Coast, 25 October 2003) 1.

57 Dietrich (n 5) 299 (Mason CJ and McHugh J), 325 (Brennan J), 326 (Deane J), 353, 361 (Toohey J), 362 (Gaudron J).
58 Ibid 326.
59 Ibid 362.
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This illustrates the procedural link between fair trial rights and the provision of legal aid, a connection that
resonates with current concerns about lack of legal representation and judicial discretion in summary
proceedings. Judicial officers in Australia have a well-established obligation to ensure that all parties,
including those without representation, receive a fair trial. This duty extends across criminal and civil
jurisdictions, as well as to interlocutory matters. It applies not only to judicial officers, but also tribunal
members and other adjudicative bodies, although its application may vary depending on the nature of the
forum or jurisdiction in question.®®

These general principles were discussed in MacPherson v R,®" in which the High Court considered whether
a trial judge had failed in their obligation to safeguard a fair trial for an accused who was self-represented

in a murder trial. During the trial, the accused alleged under cross-examination that his confession was
coerced. However, the trial judge did not inform the accused of the right to a voir dire and did not initiate
one to determine the admissibility of the confession. The High Court ultimately held that erred by not
explaining the procedural option available to the accused, thereby denying him the opportunity to make a
decision as to whether to exercise that option.®2 The conviction was overturned, and a retrial ordered.

The Court clarified that ensuring fairness may require judges to offer necessary procedural guidance

to an unrepresented accused, particularly in cases involving serious charges.®® This assistance does

not compromise the judge’s impartiality, nor does it transform the judicial role into that of an advocate.
Rather, it acknowledges that certain explanations are essential to allow the accused to make meaningful
decisions regarding their defence.®* The High Court emphasised that this duty is not limited to a fixed set of
procedural rules; rather, it is defined by what is necessary to uphold fairness in each specific context.®®

This principle was reaffirmed in Dietrich, a case that dealt primarily with the right to legal representation
and the power of courts to stay proceedings where the accused faces serious charges without
representation. While Dietrich recognised the structural limits of judicial assistance in such circumstances,
the decision did not displace the foundational principles set out in MacPherson v R.%¢ Several judges

in Dietrich acknowledged the heightened responsibility borne by the trial judge in cases involving
unrepresented accused, and the inherent challenges of fulfilling that role without undermining the
adversarial process.”

A further expansion of fair trial jurisprudence in the context of unrepresented accused is found in
Tomasevic v Travaglini.®® In this application for judicial review, Justice Bell held that judges have a duty
to ensure self-represented litigants are not disadvantaged by their lack of representation. His Honour
emphasised that ‘[jJustice must not only be done but be seen to be done’, and that courts must take
positive steps to facilitate the participation of unrepresented persons.® This includes assisting them
to understand procedures, explaining the law, and ensuring that their case is fully and fairly presented,
provided that this does not compromise impartiality.”® This decision affirms that the right to a fair

trial encompasses more than neutrality; it imposes affirmative obligations on the judiciary where
representation is absent.”

Two decisions of the New South Wales Court of Criminal Appeal further demonstrate how courts apply
the principle that self-represented accused must receive a fair trial. In R v Gidley,”? the self-represented
accused submitted a diary as evidence and later claimed it was prejudicial. However, the trial judge had
clearly explained that the diary would only be shown to the jury if the accused chose to tender it. The court
found that the judge had fulfilled their obligation by ensuring the accused understood his rights and could
make an informed decision, without directing how he should run his case.”

60 See, Andrew Garrett Wines Resorts Pty Ltd v National Australia Bank Ltd [2006] SASC 381, [50]-[55].
61 (1981)147 CLR 512.
62 |bid 523 (Gibbs CJ and Wilson J), 534 (Mason J).

63 lbid.
64 MacPherson v R (1981) 147 CLR 512, 524.
65 Ibid.

66 Tomasevic v Travaglini [2007] VSC 337, [93] (Bell J).
67 Dietrich (n 5) 298 (Mason CJ and McHugh J).

68 [2007] VSC 337.

69 Ibid [88], [120] (Bell J).

70 lbid [88].

71 lbid [119].

72 [1984] 3NSWLR168.
73 Ibid 181.
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In R v Zorad,” the court elaborated on the extent of judicial assistance that may be required to safeguard
fairness for unrepresented accused. The Court held that ‘where necessary, the judge might need to give
information and advice about the form of questions to be put in cross-examination, the accused’s right to
raise before the jury, the voluntariness of a confession and the existence of the rule in Browne v Dunn.”®

In Tomasevic v Travaglini, Justice Bell also considered fair trial guidelines established by the Family Court
of Australia concerning self-represented litigants.”® Although developed in the context of family law, these
guidelines have been widely acknowledged as relevant to all court proceedings involving unrepresented
parties, including in the criminal jurisdiction. Where a litigant is self-represented, the guidelines advise
judges to:

e Ensure procedural fairness;

e Explain courtroom procedures and rights;

e Assist with basic withess details;

e Clarify submissions where necessary;

o Alert self-represented parties to rights such as objecting to evidence or claiming privilege;

e Take certain active steps (e.g., pointing out relevant law or suggesting procedural options) when justice
requires.

These guidelines have been endorsed by courts across Australia and serve as a practical framework for
judges managing trials involving unrepresented parties.” They are, however, expressed at a relatively high
level of generality, reflecting the inherently context-specific nature of trial management. It is also important
to note that they were developed in the context of family law and may not fully account for the specific fair
trial rights and protections that are critical in the criminal justice system.

While the principles of procedural fairness apply across both civil and criminal jurisdictions, the legal
standards in criminal law give rise to distinct and heightened fair trial concerns. In criminal proceedings,

the presumption of innocence and the right to silence are foundational rights. In addition, the prosecution
ordinarily bears the onus of proving guilt beyond reasonable doubt, a standard not paralleled in civil cases.
Further, criminal prosecutions involve the direct exercise of state power against the individual, giving rise to
distinctive ethical and procedural obligations for courts. Flynn et al also argue that fair trial rights in Australia
must be understood as inseparable from access to legal aid and representation.” Drawing on Victorian
case law and international human rights jurisprudence, they show that the narrow, trial-centred definition of
fairness applied in Australian courts fails to reflect the realities of modern criminal justice, where most cases
are resolved before trial. By contrast, European decisions such as Salduz v’® interpret the right to a fair trial
more expansively, recognising the importance of legal representation from the moment police interrogation
commences. Effective legal representation across all stages of the process plays a central role in mitigating
structural inequalities and promoting equality of arms within the adversarial system. Flynn et al’'s analysis
reframes fair trial principles as not only procedural safeguards within the courtroom but as guarantees of
access to justice that depend on adequate state-funded representation.

What constitutes a fair trial is therefore context-dependent and also evolves alongside changing social
norms and legal standards. Importantly, courts have broad inherent powers to uphold fair trial principles,
including providing support to unrepresented accused when necessary.&°

Within this framework, fair trial principles serve both a legal and ethical function. They offer a lens through
which to understand the particular vulnerabilities faced by unrepresented accused and clarify the
boundaries of judicial action. Further, they underscore the critical role of legal representation in ensuring
meaningful participation and protecting against procedural disadvantage.

74 (1990) 19 NSWLR 91.
75 Ibid 94-95, 99-102.

76  Tomasevic (n 66), [133] - [137]. These guidelines were first established in In the Marriage of N and ML Johnson (1997) 22 Fam LR 141
and later revised and expanded by the Full Court of the Family Court in Re F: Litigants in Person Guidelines (2001) 27 Fam LR 517.

77  Tomasevic (n 66), [133] - [137].

78 Asher Flynn, Jacqueline Hodgson, Jude McCulloch and Bronwyn Naylor, ‘Legal Aid and Access to Legal Representation: Redefining
the Right to a Fair Trial’ (2016) 40(1) Melbourne University Law Review 207, 207-209.

79 (2008) ECHR19.

80 Tomasevic (n 66) [88]. See also, Cooling v Steel [1971] 2 SASR 249, 250-251; Black v Smith (1984) 75 FLR 110, 112-113; Nagy v Ryan
[2003] SASC 37, [39]-[46]; Pezos v Police [2005] SASC 500, [8]-[20]; Davidson v Aboriginal and Islander Child Care Agency (1998)
105 IR 1, 8-10); Santamaria v Secretary to Department of Human Services [1998] VSC 107, [28].
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Overlap Between Fair Trial Principles and Procedural Justice Theory

Procedural justice theory and fair trial principles share a foundational commitment to ensuring fairness

in legal proceedings, but they approach this objective from distinct disciplinary perspectives that are
increasingly recognised as complementary. Fair trial rights are primarily concerned with ensuring objective
legal guarantees that protect the integrity of legal proceedings.

Procedural justice theory, by contrast, emphasises the subjective experience of fairness and legitimacy,
focusing on how individuals perceive their treatment by legal authorities. The four key dimensions— voice,
neutrality, respect, and trust—have clear analogues in legal doctrine. For instance, the right to a hearing
exemplifies ‘voice’, while the duty of judicial impartiality reflects ‘neutrality’. Recent scholarship has begun
to explicitly bridge these paradigms. Hurley demonstrates that meaningful participation by unrepresented
accused in Australian magistrates’ courts depends as much on perceived dignity and understanding as
on formal procedural rights, underscoring that procedural fairness is not reducible to legal formality.®!
Similarly, Flynn et al®? argue that fair trial protections in Australia are often interpreted narrowly in
courtroom practice, overlooking the relational and systemic dimensions of justice that procedural justice
theory foregrounds.

To clarify the relationship between fair trial principles and procedural justice theory, the following table
maps commonly recognised legal safeguards onto the four core dimensions of procedural justice. This
mapping is particularly relevant to understanding how procedural fairness is experienced by unrepresented
accused in criminal proceedings. However, as noted eatrlier, fair trial rights are context-dependent, and
their practical application may vary depending on the circumstances of the case. Further, multiple fair trial
principles may simultaneously apply within a single hearing, which in turn means that several, and at times
overlapping, dimensions of procedural justice may be engaged or satisfied to varying degrees. Accordingly,
this table focuses on the most frequently encountered protections but does not exhaust the full range of
rights that may be engaged. Additional guarantees may arise in individual cases depending on factors such
as vulnerability or complexity.

81 Hurley (n13) 202-225.
82 Flynnetal (n78)213.
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Table One: Relationship Between Procedural Justice and Fair Trial Guarantees

Procedural Justice

Fair Trial Right or

Legal Source (Victoria

Explanation

Principle Safeguard & International)
VOICE Right to be heard - Charter of Human Ensures that accused
Rights and persons can actively
Responsibilities Act participate in proceedings,
2006 (Vic) s 24(1): tell their story, and respond to
‘a fair hearing’ allegations.
- ICCPR Art14(1)
- Re Minister for
Immigration; Ex parte
Miah (2001) 206 CLR
57
Right to self- - Charter s 24(1) Recognises an individual’s
representation entitlement to control their
- Tomasevic v Travaglini  5wn defence, even when
(2007)17 VR 100 doing so places them at a
disadvantage.
Right to present and - Dietrich v The Queen  Enables meaningful
challenge evidence (1992) 177 CLR 292 participation through
presenting evidence, cross-
- ICCPR Art 14(3)(e) examining witnesses and
challenging the prosecution
case.
Right to an interpreter - Charter s 24(2) Guarantees language
access so the accused can
- ICCPR Art 14(3)(f) understand proceedings and
be understood.
Right to adequate time - Charter s 25(2)(c) Ensures sufficient preparation
and facilities to prepare time and access to materials,
a defence - ICCPR Art 14(3)(b) particularly important for
unrepresented accused.
NEUTRALITY Right to an impatrtial - Charter s 24(1) Requires both actual and

and independent
tribunal

- Ebner v Official
Trustee in Bankruptcy
(2000) 205 CLR 337

- ICCPR Art 14(1)

perceived impartiality;
fairness depends on the
absence of bias and equal
treatment.

Judicial obligation not
to appear partial when
assisting

- Rv Gidley [1984] 3
NSWLR 168

- Rv Zorad (1990) 19
NSWLR 91

- Tomasevic v Travaglini
[2007] VSC 337

Judges must assist
unrepresented accused while
maintaining strict neutrality
and avoiding advocacy.
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Right to decisions
based solely on
evidence and law

- Charter s 24(1)

- Common law
natural justice

Reinforces that outcomes
must rest on admissible
evidence and lawful
reasoning, free from prejudice

principles or external influence.
Right to reasonable - Evidence Act 2008 Allows modifications to
accommodations when (Vic) ensure equal participation.

giving evidence

- Judicial practice on
special measures

RESPECT Right to humane - Charter s10 Courts must acknowledge
treatment and dignity and uphold the inherent
dignity of every accused,
particularly vulnerable
individuals.
Right to non- - Charter s 8(3) Guarantees equal protection
discrimination regardless of socio-economic
- ICCPR Art14(1) background, literacy,
disability, or cultural identity.
Protection from - Charter s 10(b) Includes humane custodial
degrading treatment in conditions and respectful
custody or courtroom courtroom conduct that
avoids stigmatisation.
TRUST Right to legal - Charter s 25(2)(d) Access to legal counsel

representation where
interests of justice
require it

- Dietrich v The Queen
(1992) 177 CLR 292

underpins confidence in
procedural fairness and
legitimacy of outcomes.

- ICCPR Art 14(3)(d)
Right to disclosure of - Rv Mokbel (No 3) Full disclosure promotes
prosecution evidence [2009] VSC 653 transparency and prevents

- Prosecutorial
guidelines

trial by ambush.

Right to appeal and
receive reasons for
judgment

- Charter s 25(4)

- ICCPR Art 14(5)

Transparency and
reviewability enhance
confidence in the fairness of
judicial outcomes.

Court obligation to
explain procedure

- Re F: Litigants in
Person Guidelines
(2001) 27 Fam LR 517

- Tomasevic v Travaglini
[2007] VSC 337

Judicial explanations build
trust by demystifying
procedure for unrepresented
parties while preserving
impartiality.

Right to be tried
without unreasonable
delay

- Charter s 25(2)(c)

- ICCPR Art 14(3)(c)

Timeliness is integral to

both fairness and public
confidence in the justice
system.
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Part Four: Literature Review

Introduction

Since the publication of the first part of this Project, research into unrepresented accused in criminal
proceedings has developed unevenly across jurisdictions. While the phenomenon of self-represented
litigants (‘SRLs’) has been extensively studied in civil and family law contexts, the experience of
unrepresented accused in criminal jurisdictions, particularly in summary proceedings, remains
comparatively under-examined.® This persistent gap underscores the need for further empirical and
theoretical work to understand how lack of legal representation operates in criminal courts, and how it
shapes both procedural and substantive justice.

This review surveys scholarship since 2021 with a focus on unrepresented accused across Australia,
Canada, and the United Kingdom.®* We consider these jurisdictions due to their comparable adversarial
criminal justice systems and parallel challenges in access to justice. It situates this literature within

the framework of procedural justice theory, exploring how legal aid structures, judicial discretion, and
courtroom culture influence fairness through the key principles of voice, neutrality, respect, and trust.

Research on Self-Represented Litigants

A significant body of research has emerged around the phenomenon of SRLs, highlighting the procedural
challenges their presence poses to traditional justice systems. Scholars and practitioners have
documented the rising number of SRLs in civil and family courts, driven in large part by the high cost of
legal representation and limited availability of legal aid.

The literature consistently documents a disparity between the ideal of equal access to justice and the
practical disadvantages SRLs face. Lundgren characterises SRLs as ‘fighting on two fronts’,# managing
both their legal dispute and the institutional barriers embedded in the justice system. These include
unfamiliarity with legal language and procedure, limited digital and legal literacy, emotional strain and,
often, the stigma associated with self-representation.®® Research from the National Self-Represented
Litigants Project similarly underscores how SRLs are disproportionately low-income, less educated, and
more likely to experience social and economic vulnerability.®”

Rice offers a framework for understanding the barriers faced by SRLs, categorising these barriers as
structural (lack of services and access points), financial (cost of legal advice and litigation), doctrinal (rules
that favour legally trained actors) and political (lack of institutional will to reform).88 Similarly, Lundgren
identifies how misclassification of SRLs as vexatious litigants may conflate confusion with malice, leading
to unjust outcomes.®®

83 The terminology in this section reflects that used in the existing literature, which generally employs ‘self-represented litigant’ as
a broad descriptor of individuals who appear in court without legal representation in the civil jurisdiction, without distinguishing
between those who elect to proceed unrepresented and those who do so as a consequence of structural barriers to accessing
counsel.

84 New Zealand was also considered, however, no recent academic literature was identified addressing unrepresented accused in
criminal trials.

85 David Lundgren, Inaccessible Justice: A Qualitative and Quantitative Analysis into the Demographics, Socioeconomics, and
Experiences of Self Represented Litigants (National Self-Represented Litigants Project, Report, 2022).
86 lbid 13-15.

87 See generally Keerthi Chintapalli, Tracking the Trends of the Self-Represented Litigant Phenomenon: Data from the National Self
Represented Litigants Project, 2021-2023 (National Self-Represented Litigants Project, Report, 2024); Brandon Fragomeni, Kaila
Scarrow, and Julie Macfarlane, Tracking the Trends of the Self-Represented Litigant Phenomenon: Data from the National Self
Represented Litigants Project, 2018/2019 (National Self-Represented Litigants Project Research Report, 2020).

88 Darwin Fitzgerald Rice, ‘What are the Barriers Experienced by Self-represented Litigants in Civil Court?’ (PhD Thesis, Walden
University, 2022) 17-44.

89 Lundgren (n 85) 17-19.
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Judicial perspectives as documented by Graesser,*° reveal an evolving courtroom dynamic. Judges are
increasingly required to navigate a delicate balance between impartiality and the need to facilitate access
to justice for laypersons. This has prompted calls for training and clarity in how judicial discretion is
exercised.

Emerging interdisciplinary work explores technological interventions. Schmitz and Zeleznikow argue for
the use of intelligent legal tech, particularly modular online dispute resolution (ODR) systems, to empower
SRLs.”" They stress the need for ethical design in Al-based tools, proposing that tech-enabled triage,
negotiation and decision support could address many of the knowledge gaps that currently disadvantage
SRLs. Johnston extends this discussion through the lens of knowledge management, arguing that open-
access legal knowledge and peer sharing could narrow the informational divide between lawyers and lay
participants.®? However, the problem is not reducible to an informational deficit. Structural inequalities

in legal capability and understanding mean that access to legal knowledge, without more, is unlikely to
generate meaningful participation or perceived fairness.

Empirical contributions from Toy-Cronin reinforce these themes by documenting the experiences of

SRLs across New Zealand’s civil courts.®® Her work demonstrates that SRLs are not a homogenous

group but exhibit diverse motivations from necessity to autonomy. Nevertheless, the adversarial system,
premised on formal procedural knowledge, often renders SRLs structurally disadvantaged irrespective of
motivation or competence. Judges and legal practitioners frequently perceive SRLs through a deficit lens,
characterising them as obstructive or irrational, which in turn informs institutional responses that prioritise
efficiency over engagement.®*

Experimental research by Toy-Cronin and Irvine underscores the communicative gap between legal
professionals and lay participants. Lay litigants’ narratives, often grounded in moral reasoning rather than
legal form, are less persuasive within procedural norms.®® This highlights a key limitation of digital court
initiatives: usability design alone cannot remedy disparities in legal reasoning or argument construction.®®

Beyond procedural barriers, SRLs face symbolic and discursive marginalisation within the courtroom.
Toy-Cronin offers a compelling sociological analysis of how court insiders such as judges, lawyers and
court staff, construct and maintain the SRL identity through a process of ‘boundary work.*” Drawing

on interviews and observations from New Zealand civil courts, the study identifies two dominant roles
available to SRLs: the vulnerable and the vexatious. While the legal system ostensibly promotes a lawyer-
like ideal for SRLs, this role is unachievable by most unrepresented accused and undesired by legal
professionals, who explicitly and implicitly enforce distinctions between insiders and outsiders.’® These
discursive boundaries serve to preserve professional authority and the legitimacy of the adversarial
system, while simultaneously constraining the capacity of SRLs to be viewed as competent legal actors.
The analysis illuminates a performative contradiction in court reforms: while access to justice is publicly
valorised, institutional norms continue to limit the permitted roles and participation of SRLs.

Together, these studies reveal that self-representation produces both procedural and symbolic
inequalities. Despite reforms promoting access to justice, SRLs continue to face exclusion, particularly in
forums designed around professionalised participation. However, the majority of this literature remains
situated in the civil and family law domains. The criminal context, especially summary proceedings
involving unrepresented accused, has received limited attention.

90 See generally Robert A Graesser, ‘Dealing Effectively with Self-Represented Litigants: A View from the Bench'’ (2022) 47(1) LawNow
38.

91  Amy J Schmitz and John Zeleznikow, ‘Intelligent Legal Tech to Empower Self-Represented Litigants’ (2022) 23 Columbia Science
and Technology Law Review 142.

92 Maddy Johnston, ‘Legal Loss? Self-Represented Litigants and the Need for Cross-Aisle Knowledge Management’ (2023) 17
Dalhousie Journal of Interdisciplinary Management 1.

93 Bridgette Toy-Cronin, ‘Leaving Emotion Out: Litigants in Person and Emotion in New Zealand Civil Courts’ (2019) 9(5) OAati Socio-
Legal Series 684.

94 lbid 694; Bridgette Toy-Cronin, Bridget Irvine, Kayla Stewart, and Mark Henaghan, The Wheels of Justice: Understanding the Pace
of Civil High Court Cases (University of Otago Legal Issues Centre, Report, 2017) 130.

95 Bridgette Toy-Cronin and Bridget Irvine, ““Tighten, Cull and Focus”: An Experiment Examining Lay and Lawyer Claims in a Mock
Online Court’ (2022) 47(4) Law and Social Inquiry 1234, 1236-1238.

96 Ibid, 1241.

97  Bridgette Toy-Cronin, ‘Vexatious or Vulnerable: Permitted Roles for Litigants in Person in Civil Courts’ (2025) 34(2) Social and Legal
Studies 188.

98 lbid, 190-193.
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United Kingdom

Recent UK scholarship reflects heightened concern about the growing number of unrepresented accused
in summary criminal proceedings, particularly in the wake of austerity-driven cuts to legal aid. Campbell
documents a steady increase in unrepresented accused in magistrates’ courts, from 18% in 2010 to around
30% by 2017, linked to stringent eligibility thresholds and reduced remuneration for defence solicitors.*

Among recent scholarship, Charlotte Walker's doctoral research represents a significant contribution to
the evidence base on unrepresented accused in England and Wales, providing detailed empirical insights
into their participation and treatment within summary criminal jurisdictions. The observational component
of the study involved 403 hearings across two Magistrates’ Courts—220 in Court A and 183 in Court B.
Court A appeared to operate at a higher volume, consistent with broader regional criminal justice data. 36%
of hearings in Court A and 14% in Court B involved unrepresented defendants, with an overall rate of 26%
across both courts.'®®

Hearing types varied but were most often sentencing, applications for adjournments, and case
management. In Court A, sentencing hearings were the most common for both groups, followed by
adjournments and case management conferences. Trials involving unrepresented accused occurred in
approximately 11% of cases in Court A and 32% in Court B, highlighting some contextual variation.'!

When compared to other empirical studies, the overall rate of unrepresented defendants in the current
study (26%) falls between previous estimates. However, differences in case inclusion criteria, such as
whether minor offences were excluded, limit the comparability of these figures.'*?

Impact on Fair Trial Rights and Effective Participation

Walker’s research provides comprehensive empirical evidence on the ‘pains’ of unrepresented
defendants,'®® highlighting their struggle to participate effectively in proceedings. Her observations across
two courts reveal how unrepresented defendants often lack comprehension of legal terms, procedures,
and/or consequences.

Walker introduces the ‘Defendant Engagement Theory’, which is grounded in procedural justice and human
rights,’°* arguing that effective participation is about understanding and contributing meaningfully to one’s
case, not merely about being present. For example, virtual hearings exacerbated participatory deficits,
especially among defendants with vulnerabilities or digital literacy issues.

Walker's theoretical framework closely aligns with the procedural justice principle of voice, highlighting
how effective participation entails more than physical presence. It requires understanding and an ability
to participate. The use of virtual hearings, particularly among vulnerable or digitally excluded defendants,
further diminishes this capacity, exacerbating perceived procedural injustice.

Discretion, Court Culture, and Structural Barriers

Walker explores the discretionary practices of court actors: judges, legal advisors, lawyers, ushers, and
prosecutors.'® She finds that while some strive to assist, many uphold a culture that prioritises efficiency
over participation, undermining due process. Represented accused are routinely prioritised, legal terms
are inadequately explained, and the use of the dock impedes effective engagement. This aligns with
Welsh’s findings that legal aid bureaucracy and fixed fee regimes pressure lawyers to prioritise efficiency
over thoroughness, creating systemic barriers for both practitioners and defendants.'

99 John R Campbell, ‘The quality of (in)justice in London’s magistrates’ courts’ (2020) 36(5) Anthropology Today 3.
100 Walker (n 14) 107-109.

101 lbid 109.

102 lbid 109-110.

103 lbid. Also see Charlotte Walker, ‘The pains of going to court: Unrepresented defendants’ ability to effectively participate in court
proceedings’ (2026) 26(1) Criminology and Criminal Justice 49.

104 Walker (n14) 273.

105 Charlotte Walker, ‘How are Unrepresented Defendants Treated in Magistrates’ Courts?” (2025) Criminology and Criminal Justice
(Online) https://journals.sagepub.com/doi/epub/10.1177/17488958241312520.

106 Lucy Welsh, Access to Justice in Magistrates’ Courts: A Study of Defendant Marginalisation (Hart Publishing, 2022).
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Court Actor Perspectives and Duty Solicitor Limitations

The literature also highlights divergent views among court actors regarding their responsibilities

toward unrepresented defendants. While ushers™ and some judges show empathy, legal advisors and
prosecutors often feel constrained by role boundaries or workloads. Although the duty solicitor scheme
operates as an important safety net, its coverage is limited. Duty solicitors do not typically appear in cases
involving offences not punishable by imprisonment, which comprise a substantial proportion of matters in
magistrates’ courts.

The UK literature indicates that unrepresented accused face disadvantages arising from the chronic
underfunding of legal aid, and courtroom cultures that prioritise speed and administrative efficiency over
participatory justice. These studies also provide a basis for evaluating the treatment of unrepresented
accused through the lens of procedural justice. Key themes such as diminished voice in virtual hearings,
the erosion of neutrality through courtroom cultures prioritising efficiency, and the variable respect

shown by legal actors, emerge as critical to assessing the legitimacy of these proceedings. Trust in legal
institutions is likewise affected when the absence of legal representation intersects with underfunding and
inconsistent discretionary support from court actors. While procedural reforms have sought to mitigate
some of these challenges, the literature suggests that deeper structural and cultural shifts are required to
support the effective participation of unrepresented defendants in magistrates’ courts.

Canada

In the Canadian context, concerns around unrepresented accused have both persisted and intensified
since 2021, driven by chronic underfunding of legal aid, growing procedural complexity in criminal trials, and
the emergence of pseudo-legal and disruptive courtroom behaviours. Recent scholarship has responded
by critically examining both the doctrinal and practical challenges of self-representation, exposing enduring
tensions in the delivery of fair trial rights.

Access to Justice and Legal Aid Funding in Canada

The access to justice crisis remains a pressing issue in Canada, particularly for low-income accused facing
criminal charges without legal representation. Farrow and Pratt provide a comprehensive overview of Legal
Aid’s role within this crisis, highlighting that nearly two-thirds of the global population lacks meaningful
access to justice, a trend mirrored in Canada.’® While criminal legal aid is partially protected by the
Canadian Charter of Rights and Freedoms (under sections 7, 10(b), and 11(d)), there is no constitutional
guarantee of legal aid funding per se.'® Access to legal representation therefore remains contingent

on discretionary provincial eligibility criteria and limited resources. Farrow and Pratt emphasise that
despite promising pilot initiatives and cost-benefit analyses indicating high returns on justice investment,
underfunding persists."®

Against this backdrop of limited legal aid, Canadian courts have long recognised a judicial mechanism to
safeguard fair trial rights in exceptional circumstances: the Rowbotham order.™

107 In some jurisdictions (particularly England and Wales), the role of ‘usher’ refers to a formal court officer responsible for calling
matters, swearing in witnesses and assisting courtroom administration. Victoria does not have an identical formally designated
role. Comparable functions are performed by a combination of court officers and staff.

108 Trevor CW Farrow and Marcus Pratt, ‘Exploring the Importance of Criminal Legal Aid: A Canadian Perspective’ (2023) 39 Windsor
Yearbook of Access to Justice 123, 124.

109 Ibid 125-126.
110 lbid 137-140.
11 (1988) 41 CCC (3d) 1(Ont CA).
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The Rowbotham Framework and Its Reassessment

In Canada, substantial jurisprudence addresses the extent to which a trial judge must assist an
unrepresented accused in criminal proceedings." Courts have repeatedly cautioned that judges must

not assume the role of defence counsel, yet they are also required to ensure that the trial remains fair.

This may involve explaining procedural steps, clarifying the nature of the charges, drawing attention to
available Charter applications, and ensuring that potential defences are not overlooked. The judicial role is
therefore inherently delicate: too little intervention risks unfairness, while too much, risks compromising the
appearance or reality of impartiality.

In circumstances where judicial assistance alone is insufficient to secure a fair trial, Canadian courts have
recognised a further safeguard: the appointment of state-funded counsel."™ The appointment of counsel

in such cases operates as a structural response to the imbalance between a self-represented accused

and the prosecution, and reflects the court’s obligation to ensure that the trial process remains fair in
substance as well as form. The principal doctrinal mechanism through which this safeguard is implemented
is the Rowbotham order.

Originating in R v Rowbotham™ these orders empower courts to order state-funded counsel where
representation is necessary to ensure a fair trial."> Whether counsel is appointed depends on a case-
specific assessment of the accused’s circumstances, including the seriousness of the charges, the
likelihood of imprisonment, the length and complexity of the proceedings, and the procedural, evidentiary
and substantive legal issues engaged."®

Harris critiques the judicial assumption that many criminal cases are ‘simple’ enough to be managed
without legal counsel,”” and deconstructs this test, arguing that virtually all criminal trials are inherently
complex due to evolving evidentiary, procedural, and strategic dimensions."® He proposes recalibrating the
threshold for Rowbotham orders to reflect this reality, emphasising that unrepresented or self-represented
accused are frequently disadvantaged by their lack of legal education and trial strategy competence."®

The Rise of ‘Pseudolaw’ and the Amicus Curiae Debate

A growing subset of unrepresented accused are ideological or strategic disruptors. Netolitzky investigates
the phenomenon of Organised Pseudo-legal Commercial Argument (OPCA) litigants.””® These individuals
invoke conspiratorial or pseudo-legal arguments to derail proceedings, posing unique challenges to court
efficiency and fairness.

Although OPCA litigants have been traditionally associated with civil and administrative proceedings,
Netolitzky’s analysis is increasingly relevant to the criminal jurisdiction. In recent years, growing numbers
of unrepresented accused have adopted pseudo-legal arguments as a means of contesting state authority
and derailing the orderly conduct of trials.

Netolitzky identifies six recurring themes underpinning pseudo-legal belief systems: ‘(1) Everything is a
contract, (2) Silence means agreement, (3) Legal action requires an injured party, (4) Government authority
is defective or limited, (5) The “Strawman” duality,”’ and (6) Monetary and banking conspiracy theories.?

12 Wayne K Gorman, ‘Access to Justice in Canada: The Unrepresented Accused and the Role of the Trial Judge’ (2020) 56 Court
Review 48, 49.

113  Rowbotham (n 111); R vImona-Russel 2019 ONCA 252,

114  Rowbotham (n 111).

15  Ibid [156].

116 Imona-Russel (n 113) [40].

117 Nikos Harris, ‘Access to Justice and Rowbotham Applications: Challenging the Myth of the Simple Trial’ (2023) 101(3) The Canadian

Bar Review 645.
18 Ibid 656.
19 Ibid 670.

120 Donald Netolitzky, ‘Legion of Misshapen Cogs: Pseudolaw in Canadian Criminal Proceedings and Amicus Requirements’ (2025)
62(4) Alberta Law Review 710.

121 The ‘Strawman’ duality refers to the pseudo-legal claim that each individual exists as two separate entities: a ‘real’ person and a
distinct legal or corporate persona, such that legal obligations attach only to the latter and may be disclaimed by the former.

122 Donald Netolitzky, ‘A Rebellion of Furious Paper: Pseudolaw as a Revolutionary Legal System’ (Conference Paper, Centre
D’expertise et de Formation Sur Les Intégrismes Religieux et la Radicalisation, 3 May 2018).
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While incoherent in legal terms, these ideas exhibit a kind of ideological ‘virality’. Netolitzky characterises
them as a self-replicating system of beliefs, with adherents acting less as legal agents and more as
conduits for a circulating memeplex of pseudo-legal doctrines.”®

Koniak offers a complementary socio-political perspective, suggesting that pseudo-legal ideologies reflect
not merely cultural confusion but deep-seated disillusionment with the state.”* She suggests that their
appeal stems from a sense of disempowerment or perceived state overreach, particularly during periods
of intensified government control, such as the COVID-19 pandemic, when state authority became more
visible and intrusive in everyday life.’

In R v Kahsai,?® the Supreme Court of Canada considered the circumstances in which a trial judge

may appoint amicus curiae to assist the court where a self-represented accused persistently disrupts
proceedings. Kahsai elected to self-represent at trial on two counts of first-degree murder but persistently
disrupted proceedings and failed to advance a coherent defence, resulting in repeated courtroom
exclusions.”” Midway through the trial, the judge appointed amicus curiae to cross-examine Crown
witnesses, though the amicus was not permitted to act as defence counsel.”® Kahsai opposed the
appointment and refused to cooperate.’?® After his closing address was curtailed and no supplementary
submissions were sought from amicus, Kahsai was convicted.”®™® On appeal, he argued that the failure to
appoint amicus earlier and in a more adversarial role undermined trial fairness.”™

The Court of Appeal rejected this argument and dismissed the appeal, finding no miscarriage of justice.
The Court held that while judges possess discretion to appoint amicus to preserve trial fairness and
courtroom order, such appointments must be carefully tailored so as not to undermine the accused’s
autonomy or effectively impose unwanted representation.’®? Although Kahsai did not concern OPCA
ideology directly, the case is significant in delineating the limits of judicial intervention in the face of
disruptive self-representation. Netolitzky nevertheless argues that the Court missed an opportunity

to engage more directly with the distinctive challenges posed by OPCA litigants, particularly given that
the disruptive and non-cooperative features evident in Kahsai are characteristic of pseudo-legal self-
representation.’®® He advocates a more proactive and differentiated approach; one that recognises the
distinction between accused persons who are genuinely incapable of self-representation and those who
strategically deploy pseudo-legal tactics to subvert the justice process.”

Australia

The Australian literature similarly reflects growing concern about the increasing presence of unrepresented
accused in criminal proceedings, but places particular emphasis on judicial role strain, institutional
capacity, and the consequences of procedural disadvantage. While many of the structural drivers mirror
those identified in the United Kingdom and Canada, Australian scholarship has increasingly focused on
how courts operationalise fairness in practice when legal representation is absent. The following section
offers a review of developments in the Australian literature, incorporating recent doctrinal analysis,
empirical research, and reform-oriented insights.

123 Ibid.
124 Susan Koniak, ‘Review: The Chosen People in Our Wilderness' (1997) Michigan Law Review 95(6) 1761, 1764.

125 Harry Hobbs, Stephen Young and Joe Mclintyre, ‘The Internationalisation of Pseudolaw: The Growth of Sovereign Citizen
Arguments in Australia and Aotearoa New Zealand’ (2024) UNSW Law Journal 47(1) 309.

126 [2023] SCC 20.

127 lbid [18] (Karakatsanis J).
128 Ibid [15].

129 Ibid [18].

130 lbid [21].

131 lbid [23].

132 lbid [38]-[42].

133 Netolitzky (n 120) 713-714.
134 Ibid 714-715.
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Fair Trial Concerns and Judicial Role

Recent doctoral research by Hurley has illuminated the role of defence lawyers within Victoria’s
Magistrates’ Court through the lens of procedural justice and therapeutic jurisprudence.®® Her findings
align with established jurisprudence and scholarship recognising that fair trial rights are not satisfied by
formal guarantees alone, but require meaningful participation grounded in both understanding and voice.'®®
In contested matters, magistrates must delicately balance neutrality and assistance without crossing into
advocacy; a line made especially difficult in the absence of legal representation.

Hurley's findings also highlight inconsistency among magistrates from the perspective of defence lawyers.
Some proactively adopt care-oriented practices — such as explaining procedural steps in plain language,
checking that the accused understands evidentiary rulings, clarifying the purpose of cross-examination,
or allowing additional time for submissions — while others take a more restrained, strictly procedural
approach.™ These varied approaches directly impact an unrepresented accused’s capacity to understand
forensic decisions and present evidence. These findings directly connect with procedural justice theory:
magistrates who adopt care-oriented practices often enhance the accused’s experience of respect

and voice, whereas those who take a more strictly procedural approach may inadvertently suppress
participation and compromise perceptions of neutrality.’®

Consequences of Unrepresented Accused for Justice System Stakeholders

The Churchill Fellowship Report by Antolak-Saper reinforces these concerns by drawing on international
experiences.”® Her research underscores that unrepresented accused risk procedural disadvantage for
themselves and also strain court infrastructure. Judicial officers are required to pause proceedings for
explanation or adjournments, and court staff assist within narrow ethical boundaries, sometimes walking a
tightrope between procedural help and legal advice.

Further, Antolak-Saper identifies how emotional and cognitive overload frequently impairs unrepresented
accused, increasing the likelihood of ill-informed guilty pleas or missed evidentiary challenges.*® The

lack of coordinated services, such as information kiosks or court navigators, leaves many unrepresented
accused without even basic procedural understanding. Her recommendations include extending the
functions of non-lawyer legal support services and improving the availability of legal information through
both face-to-face initiatives and accessible online platforms. These interventions aim to redistribute the
fairness burden away from the magistrate alone and toward systemic support structures.™

Ideologically Unrepresented Accused: The Sovereign Citizen Phenomenon

Although the disruptive influence of so-called ‘sovereign citizens’ in civil litigation is relatively well-
documented, their role in Australian criminal courts remains underexplored. A South Australian study
reviewing civil and criminal decisions between the 1970s and 2020s found that over half of the matters
involving sovereign citizens were criminal, with traffic offences comprising the majority."*? A striking 90%
of these accused were unrepresented. While many of their arguments lacked legal merit, their presence
posed particular challenges for courts, which were required to maintain orderly proceedings while still
ensuring that procedural fairness was observed.® When representation was present, it was usually from
individuals aligned with the sovereign citizen movement, raising additional concerns about legal ethics."*

135 Hurley (n13) 59-68.
136 Ibid 259, 324.
137 Ibid 169-199.

138 See, Rosemary Hunter, Sharyn Roach Anleu and Kathleen Mack, Judging in Lower Courts: Conventional, Procedural, Therapeutic
and Feminist Approaches’ (2016) 12(3) International Journal of Law in Context 337, 337-340.

139 Antolak-Saper (n 29).
140 lbid 19.
141 Ibid 4.

142 Joe Mcintyre, Frankie Bray, Jonathan Crichton, Harry Hobbs, Fiona O’Neill, Madeleine Perrett, and Stephen Young, ‘The Rise of
Pseudolaw in South Australia: An Empirical Analysis of the Emergence and Impact of Pseudolaw on South Australia’s Courts
(Available at SSRN 4996319 (2024)) 28.

143 Ibid 31. Even where an accused adopts a deliberately disruptive or pseudo legal stance, the obligation to ensure a fair trial does not
dissipate; the court’s responsibility shifts from remedying informational or resource deficits to safeguarding procedural integrity
while proportionately managing disorder and preserving neutrality.

144 Ibid 61 - 62, 69.
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The most frequently advanced argument by these litigants was that state law lacked legitimacy."*® Other
common pseudo-legal tropes, such as ‘strawman’ or ‘lack of consent, appeared less often in published
decisions, potentially due to judicial dismissal of these claims as incoherent. A minority of cases involved
sovereign citizens launching private prosecutions against public figures; actions described by courts as
frivolous and abusive.'#¢

Guilty Pleas, Appeals, and Legal Representation

Research by Nash, Diosso-Villa and Porter illustrates the long-term consequences of poor, or no,

legal representation, particularly in the context of guilty pleas. An empirical analysis of successful

and unsuccessful appeals against guilty plea convictions in Australia revealed that unrepresented
accused were more likely to experience miscarriages of justice. Factors such as misunderstanding plea
consequences and pressure to plead contributed to wrongful convictions. Importantly, successful appeals
were more common when appellants had legal representation, underscoring the protective value of legal
representation even post-conviction.®

This research reinforces the procedural risks identified in the current project: when accused are
unrepresented they may unknowingly forfeit crucial procedural rights, increasing the risk of unjust
outcomes and compounding disadvantage throughout the criminal justice continuum.™?

Judicial Wellness and Compassion Fatigue

Over the past decade, growing attention has focused on the psychological toll of judicial work in Australia,
particularly in lower courts where exposure to emotionally taxing cases is frequent. Judicial officers working
in this context face not only procedural pressures, but also significant emotional and psychological
burdens.”™ This section draws on empirical and doctrinal contributions from the past ten years to examine
the landscape of judicial wellbeing, with specific attention to compassion fatigue, and institutional
responses.

One of the earliest and most comprehensive studies in this field was conducted by Schrever, Hulbert
and Sourdin.”® Using a mixed-methods approach, the study involved 152 judges and magistrates from
five courts across Australia, utilising validated psychometric instruments to assess a broad range of
psychological stress indicators.

The findings indicated that while judges experienced levels of psychological distress and problematic
alcohol use comparable to other legal professionals, they reported lower rates of anxiety and depression
than both legal practitioners and the general population. However, burnout and secondary traumatic
stress (‘'STS’) emerged as significant issues: one-third of participants reported high levels of exhaustion
and cynicism, and 15% demonstrated high to very high psychological distress. A further third experienced
moderate to severe symptoms of STS, exceeding the rates typically observed in professions such as social
work. Despite these pressures, most respondents still reported high levels of job satisfaction, highlighting
the complex coexistence of professional fulfiiment and psychological strain.

145 lbid, 31.
146 Ibid.

147 Caitlin Nash, Rachel Diosso-Villa and Louise Porter, ‘Efficiency Over Accuracy?: Exploring Front-Line Practitioners’ Experiences
and Opinions on the “Guilty Plea System™ (2023) 33(3) Social and Legal Studies 420.

148 lbid 429-430.
149 |bid 437.
150 Sharyn Roach Anleu and Kathy Mack Judging and Emotion: A Socio-Legal Analysis (Routledge, 2021) Chs 2 and 3.

151 Carly Schrever, Carol Hulbert and Tania Sourdin, ‘The Psychological Impact of Judicial Work: Australia’s First Empirical Research
Measuring Judicial Stress and Wellbeing’ (2019) 28 Journal of Judicial Administration 141. Earlier research focused on judicial
workload, including job satisfaction; Kathy Mack, Anne Wallace and Sharyn Roach Anleu, Judicial Workload: Time, Tasks and Work
Organisation (Australasian Institute of Judicial Administration, 2012) and Sharyn Roach Anleu and Kathy Mack, ‘Job Satisfaction in
the Judiciary’ (2014) 28(5) Work, Employment and Society 683.
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The study emphasises that judicial wellbeing is not yet in crisis but is under considerable strain: ‘there

is not a widespread mental health problem among the Australian judiciary, there is a stress problem.™?
Schrever, Hulbert and Sourdin advocate structural and cultural reforms to support judicial mental health,
including destigmatising help-seeking and recognising the emotional toll of judicial neutrality,’s® especially
in exposure to traumatic material. The findings provide a foundational dataset for ongoing national and
comparative research into judicial health and resilience.

This empirical foundation is echoed in the personal reflections of Magistrate Heilpern who provided a first-
person account of the psychological costs of judicial work.>* He identified six key pressures - including;:
the inescapability of traumatic material in the digital age; decision-fatigue; an isolating judicial culture

of stoicism; and threats to personal safety - that amplify the emotional toll of judicial work."™ While not

a formal empirical study, his narrative underscores how institutional and cultural factors convert case-
load pressures into lived psychological burden, particularly for officers in lower courts hearing vulnerable
parties. Heilpern’s account therefore deepens our understanding of how judicial officers’ emotional labour
is shaped, not only by the volume and complexity of cases, but also by organisational norms and the
hidden cost of neutrality.

Building on their foundational work, Schrever, Hulbert and Sourdin extended their investigation through

a qualitative study that explored judicial officers’ own reflections on the pressures of judicial work.

Drawing on in-depth interviews with 59 judges and magistrates from five Australian courts, the authors
identified eight recurring themes that illuminate the lived experience of judicial stress, including chronic
workload pressure, exposure to trauma and injustice, professional isolation, the culture of silence around
vulnerability, and the emotional demands of sustained impartiality.”® Notably, many participants described
their roles as deeply meaningful and satisfying, even as they simultaneously acknowledged increasing and
often cumulative psychological strain.

A key contribution of this study is its shift from viewing stress as an individualised or pathological problem
to one embedded in institutional and systemic structures. Participants situated their stress not only in
the volume and intensity of cases but also in cultural expectations of stoicism and lack of resourcing.
These findings provide a textured and nuanced understanding of how judicial officers make sense of
their emotional labour, an insight that is particularly relevant to courts of summary jurisdiction, where
unrepresented accused frequently appear and judicial officers often operate without sufficient support.
In such environments, the judicial task is intensified not only by volume but by the emotional and moral
complexity of engaging with vulnerable and unsupported court users.

These accounts of emotional strain also intersect with procedural justice: where judicial burnout leads to
curt or disengaged courtroom behaviour from judges and magistrates, the respect dimension of justice
may be unintentionally diminished. Further, unrepresented accused may perceive the system as indifferent
or untrustworthy, thereby eroding trust and reinforcing perceptions of exclusion.

152 lbid 163.
153 Roach Anleu and Mack (n 150) ch 3.

154 David Heilpern, ‘Lifting the Judicial Veil: Vicarious Trauma, PTSD and the Judiciary - A Personal Story’ (Speech, Tristan Jepson
Memorial Foundation Annual Lecture, Sydney, 2017).

155 lbid 3-9.

156 Carly Schrever, Carol Hulbert and Tania Sourdin, ‘The Privilege and the Pressure: Judges’ and Magistrates’ Reflections on the
Sources and Impacts of Stress in Judicial Work' (2024) 31 Psychiatry, Psychology and Law 327, 369-370.
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Part Five: Findings from Observational
Data

Introduction

Atotal of 157 matters were observed. Nine matters were excluded due to insufficient data (for example,
where the weblink failed), leaving 148 matters for analysis. Of these, 125 matters (85%) were observed in the
Victoria Police Contest List and 21 (14%) in the Council Contest List, with one prosecution each conducted
by ASIC and the EPA. Overall, 91 (62%) of matters involved unrepresented accused, with 57 (38%) involving
represented accused. Of those without representation, 9 were heard ex parte; that is, in the absence of

the accused. The observed matters were further subdivided into three categories: Not Resolved; Resolved
Other Than by Contest; and Contested Hearing.

Not Resolved

The ‘Not Resolved’ category comprised 62 matters, of these, half involved unrepresented accused and
half involved represented accused. These matters were generally the most straightforward procedurally,
taking an average of 4 minutes to be dealt with, though individual matters ranged from one to 21 minutes.
Although no statistical significance is implied, it is notable that matters involving an unrepresented
accused took longer on average (5 minutes) than those with representation (3 minutes). The vast majority
of matters were adjourned to a later date, while the remaining matters were stood down for hearing on the
same day.

Where the matters were adjourned/stood down to another court or another day, researchers did not
necessarily observe subsequent proceedings. What was captured were the discussions and processes
leading to the adjournment/standing down. ™" The scope of observation was therefore limited to the
immediate courtroom dynamics. Nonetheless, the frequency of these occurrences reinforces concerns
identified in the earlier report observing the mention courts, that substantial time and resources are
expended preparing matters that do not ultimately proceed on the listed day."s®

Adjournments are a recognised and anticipated feature of trial lists.®® Indeed, the practice of ‘overlisting’

is premised on the understanding that some matters will resolve, collapse, or require further preparation.
However, unlike mention court appearances, where case management is often the primary purpose of

the listing, matters on a contested list are listed as ready for hearing. This carries different expectations
and preparation burdens. Prosecutors, accused persons (and their representatives where present)
prepare on the assumption that the hearing should be ready to proceed, even though court management
practices recognise that not all will do so. Although such adjournments are therefore an inevitable feature
of summary criminal proceedings, their cumulative effects are not neutral. Delays and last-minute changes
place sustained pressure on judicial time, registry resources, prosecutors, withesses, and accused
persons alike.

The reasons for adjourning/standing down matters were many and varied and were similar to those
identified in the first report in relation to mention lists. Adjournments at that stage were most frequently
granted for reasons relating to representation, preparedness and procedural fairness. Similarly in this
report, the majority of adjournments stemmed from the absence of legal representation or the need for
additional time to obtain or confirm legal advice. A considerable number of accused persons appeared
without representation, often indicating that they were in the process of either seeking assistance from
VLA or arranging private legal representation. For example, in matter S80, a speeding offence, the accused
sought a substantial adjournment in order to secure representation, explaining that he had no financial
means to do so following a fire that had destroyed his property.

157 Although distinct, the term ‘adjournment’ will be used here to refer to actual adjournments as well as matters which were stood
down.

158 Antolak-Saper, Clough and Naylor (n 1) 35.
159 Antolak-Saper, Clough and Naylor (n 1) 25.
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Others had recently changed representation or had recently appointed lawyers who required time to
obtain instructions and review materials. In several instances, lawyers were unable to attend on the day,
prompting adjournments to allow proper representation at the next appearance. Magistrates routinely
enquired about the accused’s access to legal advice and generally supported adjournments in the
interests of ensuring procedural fairness.

As in the mention lists, adjournments also occurred when the accused did not or was unable to appear.’®°
The accused did not appear in 12 Not Resolved matters. Common reasons included hospitalisation/
illness, accidents, transport difficulties, or custody-related issues. In some matters, medical certificates
were provided. In one instance where an accused failed to attend, the court issued a warrant, but in most
matters, magistrates opted to adjourn the matter.

While delays are often perceived as being caused by the actions or unpreparedness of the accused, this was
not always the case here. In some matters, proceedings were postponed due to either the prosecution’s lack
of readiness or administrative delays. For example, the unavailability of prosecution witnesses and delays

in disclosure were recurring causes of adjournment. Witnesses or informants were occasionally overseas,
uncontactable, or otherwise unavailable. Expert evidence, including forensic or drug analysis, was at times
incomplete. Both the prosecution and defence sought adjournments when disclosure had not been finalised,
or where additional time was needed to prepare or engage in case conferencing,.

In matter C52, which involved a charge relating to parking without a permit, the unrepresented accused
opposed a further adjournment. The prosecutor explained that the accused intended to dispute all

the facts and summarised the prior correspondence outlining the Crown’s reasons for seeking an
adjournment. The magistrate asked the accused whether there was anything further in opposition to the
adjournment. The accused replied that this was the second adjournment sought and that the situation
was unfair. The magistrate explained that the prosecutor had been unwell and that the injuries involved
were significant, adding that if the accused were in that position, the Court would likely be sympathetic.
The magistrate then asked the prosecutor how long they had been handling the matter, and the prosecutor
confirmed they had been doing so since the commencement of the case. The magistrate informed the
accused that the same prosecutor would remain on the matter. The accused reiterated that it was unfair
that a supposedly trivial matter kept being delayed. The magistrate granted the adjournment and directed
the prosecutor to notify the court in advance of any further delays.'

Procedural and logistical factors also contributed to adjournments. These included adjournments to
consolidate related charges and, in one matter, an objection by the accused to the Court’s jurisdiction.’s?
Interpreter availability was a consistent issue in matters involving non-English-speaking accused. Technical
problems with remote (audio-visual) appearances or scheduling conflicts within the court list also led

to matters being stood down or transferred to other magistrates. In some hearings, adjournments were
required when a contest was converted to a plea, or when diversion was being considered, necessitating
administrative reallocation.

In many matters that had been listed for hearing, the accused had not resolved until the hearing how they
were going to proceed. A number of matters were therefore adjourned following changes in plea or due to
the prospect of resolution, or because of a decision that the matter would be contested. After consultation
with prosecutors or duty lawyers, some accused elected to plead guilty, resulting in their respective
matters being relisted for sentencing. Other adjournments occurred to allow diversion applications to be
assessed or finalised.

Finally, adjournments were occasionally granted to enable participation in the Court Integrated Services
Program (‘CISP’), to facilitate mental health assessments, or to coordinate bail applications. In these
instances, magistrates emphasised the importance of ensuring the accused had access to appropriate
treatment and legal support before further proceedings took place.

The consequences of such delays are multifaceted, encompassing financial costs, emotional stress
and practical disruptions to daily life. These challenges arise regardless of whether an accused person
is legally represented; however, they are often exacerbated for those who are unrepresented. Without
legal representation, an accused may face heightened uncertainty, procedural confusion, and difficulty
reorganising personal or professional commitments to accommodate repeated court appearances.

160 Ibid.

161 In another example, C13 involving charge of assault, the VLA represented accused opposed the adjournment and the resolution of
that procedural issue was adjourned to another court.

162 Also see matter M84 discussed later
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Resolved Other than by Contest

The second category was where the matters were listed for hearing but were Resolved Other Than by
Contest, typically by guilty plea. This was the equal largest category, also accounting for 62 matters. These
matters were, not surprisingly, more complicated, taking just over nine minutes on average. 41 of these
accused were unrepresented, while the remainder had representation. There was no real difference in the
average duration between represented and unrepresented accused. The accused did not appear in three
matters, all of which were withdrawn.

Resolved by Contest

The third and final category was where the matters proceeded as a contest. A matter was categorised as
Resolved by Contest only where there was a substantive contest concerning criminal liability. In these
matters, the prosecution evidence was formally led and tested, and the magistrate was required to
determine whether the charge had been proven beyond reasonable doubt. Other forms of contest, such as
bail applications or sentencing submissions, were not included within this category.

This was the smallest category, accounting for 24 matters. Of these, nine were heard ex parte. Although

no defence case was presented, these matters were classified as Resolved by Contest because the
prosecution case was formally proven and determined by the magistrate. In the remaining 15 matters

the accused was present, 11 without representation and 4 with representation. Excluding matters heard

ex parte, these matters were the most complex, taking just over 66 minutes on average. Although no
statistical significance is implied, it is notable that unrepresented matters took longer on average (73
minutes) than with representation (49 minutes). In all of the matters, including those heard ex parte, the
offences were found to be proven, with penalties typically being conviction and a fine. In one case, all
charges were dismissed. The penalty imposed in one matter is unknown, due to technical problems during
observation.

Analysis

The following analysis is guided by the theoretical framework outlined in Part Three, which integrates fair
trial principles with procedural justice theory, identified collectively here as Fairness Principles. Although
the initial research focus was on summary contested hearings in which the criminal charges were resolved,
our observations revealed that such matters constituted only a small proportion of proceedings, with

most matters listed for contest being adjourned or otherwise resolved prior to or without contest, usually
by guilty plea. Rather than analysing these categories in isolation, we examined all observed proceedings
through the lens of the Fairness Principles. This approach recognises that fairness is not confined to the
trial stage but may be engaged at any point in the process, whether during an adjournment application, a
sentencing plea, or a contested hearing.

The analysis that follows is organised around four practical questions that arise in daily courtroom work:
Has the accused been heard? Has the court remained impartial? Has the person been treated with dignity?
Does the process promote confidence in its fairness? These questions are grounded in the procedural
justice criteria of voice, neutrality, respect, and trust, and are linked, where relevant, to established fair

trial rights under Victorian law. In practice, these principles frequently intersect, because fairness in the
courtroom is experienced holistically rather than in discrete legal categories.

The findings presented here are based on both direct courtroom observation and targeted interviews

with duty lawyers and registry staff. While the primary dataset consists of observed hearings, interview
material is integrated throughout this Part to illuminate, contextualise and, where relevant, explain patterns
evident in practice. Rather than treating observational and interview data as discrete components, they are
analysed together to provide a fuller account of how fair trial principles and procedural justice operate in
summary proceedings involving unrepresented accused.

The observations that follow describe how procedural requirements were managed in practice, particularly
in matters involving unrepresented accused. In addition, assessments of speech and demeanour (for
example, whether a participant appeared calm or distressed) are necessarily based on observable
behaviour and cannot capture how such conduct was experienced by the accused or intended by the
speaker. Similarly, evaluations of procedural justice attributes, such as voice, respect or being heard, are
inferred from observed interactions rather than derived from the accused’s own perceptions of fairness

or participation. They are not intended to suggest legal error or departure from fair trial principles, but to
examine the practical operation of those standards within the constraints of summary court process.
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Voice and the Right to Be Heard

A core criterion of procedural justice is the principle of ‘voice’; the opportunity for a party to be heard and
to participate meaningfully in proceedings. Closely aligned are the fair trial principles of a fair hearing and
equality of arms, which require that each party be afforded a genuine opportunity to present their case
and to understand and respond to the evidence and arguments advanced against them. In the criminal
context, these principles are central to ensuring the legitimacy and fairness of the trial process. However,
where an accused appears without legal representation, the effective exercise of these rights is frequently
compromised. In such cases, the burden of articulating arguments, identifying legal and factual issues,
and distinguishing fact from opinion falls entirely on the accused. Many unrepresented accused struggle
with these demands, limiting their ability to be meaningfully heard. As a result, while the formal right

to participate, including the right to self-representation, may be preserved, the practical realisation of
procedural fairness is often significantly impaired.

The Role of Representation

Although the focus of this report is on the experiences of unrepresented accused in contested hearings,
it necessarily raises broader questions about the role of legal representation in summary matters and its
connection to procedural fairness. While there is no absolute right to publicly funded legal representation,
and proceedings are not necessarily unfair merely because an accused is unrepresented, access to
effective legal representation remains an important and, in some circumstances, essential elementin
realising fairness in practice.

Within this framework, representation functions as an enabling condition that facilitates the operation

of Fairness Principles. Representation enhances an accused’s ability to participate meaningfully and

to understand and respond to the case against them. Effective representation also assists magistrates
and prosecutors by clarifying the issues in dispute, ensuring that evidence and submissions are properly
framed. In its absence, procedural safeguards risk becoming formalistic. Unrepresented accused may
struggle to assert their rights and/or challenge decisions, and they may be confronted with evidentiary
and procedural complexities. In addition, the responsibility for maintaining fairness necessarily shifts more
heavily to the magistrate and, to a lesser extent, to the prosecutor, increasing the demands placed upon
them in managing the proceedings.

While many summary matters involve relatively minor offences and can be managed efficiently and fairly
even when the accused is unrepresented, some cases present a far higher degree of complexity. In such
matters, compounding vulnerabilities, including mental health concerns, cultural background, financial
hardship, employment instability and housing insecurity, may converge in ways that complicate both the
legal process and the available sentencing options.

The following two matters, one involving a represented accused and the other involving an unrepresented
accused, highlight the important role of legal representation in framing issues, managing evidentiary and
procedural requirements, and ensuring that the accused’s circumstances are presented coherently.

Matter H85 involved charges of assault and other related offences. The accused appeared in court from
custody via weblink and without legal representation. Although a private lawyer had been appointed, the
accused explained that the lawyer had not appeared and that he was unsure of the lawyer's name, as no
paperwork had been provided. Upon checking court records, the magistrate confirmed that the lawyer
had informed the court not to proceed with the bail application that day. This conflicted with the accused’s
understanding.

Throughout the hearing, the accused had occasional difficulty communicating, at times appearing
frustrated, stammering and swearing. Despite this, he attempted to engage with the process and sought
clarification where he did not understand the terminology or procedures being discussed. For example, the
magistrate sought clarification from the prosecutor regarding the status of bail. The prosecutor advised
that bail had been vacated, prompting the accused to ask what ‘vacated bail’ meant. The magistrate spoke
clearly and plainly when explaining matters to the accused.
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The prosecutor outlined that the accused faced multiple assault charges as well as a series of non-
appearance and bail-related charges. The magistrate confirmed that driving offences were also included.
The accused noted that he had already been in custody for six months and referred to issues of totality.'®®
The magistrate acknowledged the point but clarified that the principle of totality did not apply in the way
that the accused meant.

The magistrate raised concerns regarding the accused’s mental health and asked whether he had refused
a mental health assessment. The accused replied that he had not been advised about such an assessment
and expressed a willingness to undergo one, noting that he was already seeking treatment. The magistrate
asked whether the accused wished to adjourn the bail application to allow a mental health assessment

to occur. The accused indicated that he would accept bail conditions, including a curfew, if this would
enable him to see a doctor. The magistrate adjourned the matter for a mental health assessment under
CISP, reminding the accused to respond to any correspondence from the program. The hearing lasted
approximately nineteen minutes.

This case demonstrates the complexity and procedural challenges that can arise when an accused
person appears in court from custody without legal representation, even where a lawyer has technically
been appointed. The inconsistency/conflict between the accused’s understanding and the lawyer’s
communication with the court created additional uncertainty, compounded by the accused’s
communication difficulties and visible frustration. The matter involved multiple and serious charges,
custody, and significant mental health concerns, all of which heightened the procedural and emotional
strain on the unrepresented accused. In these circumstances, the absence of representation arguably not
only impedes the accused’s ability to engage meaningfully with the proceedings but also places additional
demands on the court to manage fairness and comprehension.

In contrast, in matter T85, the accused was represented by VLA, and entered pleas of guilty to multiple
charges, including possession of an imitation firearm, theft, and breach of a Family Violence Intervention
Order (‘FVIO’). Due to intoxication at the time of the offending, the accused had been unfit for interview
and was released on summons. The defence confirmed the accuracy of the prosecution summary, and the
magistrate found the charges proven.

The defence lawyer submitted that the plea was entered at the earliest opportunity. A psychological report
identified significant mental impairment. The accused, an Indigenous person, was linked with support
services. The magistrate acknowledged that the offending was at the lower end of seriousness but was
aggravated by the breach of the FVIO. There was discussion with counsel about the possibility of the ARC list,
and the need for assessment for CCO/Justice Plan. Citing appellate authority that immediate imprisonment
is generally required for imitation-firearm offences, the magistrate nevertheless recognised substantial
mitigating factors, including the absence of threats and the accused’s complex mental health conditions.

Given the multifaceted circumstances, the magistrate ordered further assessment and adjourned the
matter for sentencing. Before concluding, the magistrate addressed the accused directly, adopting plain
language to assist comprehension, the magistrate explained the decision and emphasised the importance
of compliance with treatment and attendance at appointments.

These two cases illustrate the procedural justice challenges that arise depending on whether or

not an accused person has legal representation. In the first case, the accused appeared in custody,
unrepresented, and visibly struggled with legal terminology and navigating the process. Despite the
magistrate’s efforts to ensure clarity and procedural fairness, the absence of legal representation placed
significant burdens on both the accused and the court. The magistrate was required to actively manage
not only the legal process but also the accused’s expectations and vulnerability. This reflects constraints
on voice and comprehension, as the accused struggled to participate meaningfully despite being given the
opportunity to do so. The principle of neutrality also becomes strained under such conditions, as the court
must balance maintaining impartiality with ensuring fairness in the face of evident disadvantage.

By contrast, the second case highlights how legal representation can facilitate procedural justice even in
complex circumstances. The defence lawyer provided a clear narrative which enabled the magistrate to
engage with the relevant legal and personal issues without needing to draw out information, preserving
judicial neutrality and efficiency. Importantly, the accused’s voice was supported and amplified through
structured advocacy, and the process was marked by clear communication and procedural clarity.

163 The principle of totality is a sentencing principle that requires a court, when imposing multiple sentences, to ensure that the
overall punishment is just and proportionate to the total offending, rather than simply adding individual sentences together
mechanically: Postiglione v The Queen (1997) 189 CLR 295, 308 (McHugh J).
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From a procedural justice perspective, representation acted as an enabler of fairness. Even though

both matters were complex, the time and emotional burden on the court in the second matter was
arguably reduced through effective advocacy. These matters are representative of recurring patterns
documented throughout the observation period. The dynamics described, including communication
breakdown, increased judicial intervention, and the structuring role of defence advocacy, were not isolated
occurrences but regular features of comparable hearings.

Partial or ‘Under’-Representation

The presence of legal representation does not, in itself, guarantee that Fairness Principles will be achieved.
The quality, scope and continuity of representation can vary considerably. For example, an accused person
may receive inadequate representation, be represented only for a limited aspect of the proceedings or
receive assistance from a duty lawyer on a short-term basis. In some cases, legal aid or private funding may
be exhausted before the matter is concluded. Even where representation is secured, delays can arise due
to the timing of the appointment and the need for a lawyer to familiarise themselves with the case. In some
instances, lawyers are formally appointed but do not appear in court, either because they are unavailable
or, in some cases, for financial reasons. For relatively minor procedural matters such as adjournments,
funding constraints may make it more cost-effective for the accused to appear on their own behalf.'s*

Such variability creates challenges not only for the accused, who will typically be unfamiliar with legal and
evidentiary requirements, but also for the court, which must take care to understand what has gone before.
Accordingly, the effectiveness of legal representation in terms of Fairness Principles depends not merely
on the presence of representation, but on its quality and availability throughout the proceedings.

In matter 115 involving a charge of drug possession, the accused appeared unrepresented, explaining that
their privately funded lawyers had instructed them to seek an adjournment. When asked by the magistrate
why an adjournment was required, the accused said they were unsure. The magistrate noted that the
matter had already been adjourned multiple times, and that no correspondence or formal request had
been received from private counsel. When asked when new legal representation had been engaged, the
accused replied that this had occurred the previous week. The accused added that recent iliness and the
death of a family member had affected their ability to organise representation. The magistrate declined

to grant an immediate adjournment and directed the accused to contact their lawyer’s office, noting that
written confirmation of representation was required. When asked whether they intended to plead guilty,
the accused confirmed that they did. The magistrate stood the matter down to allow enquiries to be made.
Later, the accused returned to court with their lawyer, who explained they had only received the brief the
previous day (not the previous week) and would need time to familiarise themselves with the matter. The
magistrate thanked counsel for attending and adjourned the matter.

Although the accused had recently obtained legal representation, the lawyers had apparently instructed
her to attend court and seek an adjournment. While this may be understandable, particularly for accused
with limited resources, the lack of continuity and poor communication turned what should have been a
routine procedural step into an unnecessarily complex and resource-intensive process. From a procedural
justice perspective, this example illustrates a weakening in voice and trust, as the accused lacked the
support or understanding to communicate her position effectively, and the court had to question the
reliability of the information presented.

In another matter, 173, an accused charged with assault appeared with legal representation only at the point
of contesting a factual element. In earlier court appearances he had been unrepresented. The magistrate
asked the prosecutor to provide a summary of the matter, and defence then tendered evidence on the
contested issue. After considering the material, the magistrate found the charge proven and proceeded

to sentence. During sentencing, counsel outlined the personal circumstances surrounding the offending,
explaining that it occurred after a relationship breakdown and was linked to mental health issues and alcohol
misuse. Counsel noted that the accused had not reoffended since these charges and was taking steps to
address his behaviour. The magistrate questioned counsel about the accused’s prior offending and clarified
aspects of his background. Counsel explained that, in earlier matters, the accused had been unrepresented
and may not have received advice about the need for him to satisfy the court that he was remorseful and had
taken steps toward rehabilitation. The accused was sentenced to a fine with conviction.

164 This was a similar experience in the following matters: E20, H45 and X51.
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Representation may also introduce complexity where the accused switches lawyers due to perceived
differences in competence or legal strategy. In V89, a case involving serious driving offences and police
non-compliance, the accused changed representation after being advised by a new lawyer to plead guilty,
contrary to earlier advice to contest the matter. The magistrate appeared to agree with the new approach
as being better for the accused, with the new lawyer describing the initial advice to contest the matter as
‘misguided. While the change in representation ultimately supported a more efficient and arguably just
outcome, it delayed resolution and complicated case management. Here, the variability in legal advice
raised challenges for trust in both counsel and the process itself. It also highlights a tension between
autonomy and expertise: accused persons, even when represented, may make decisions based on
perceived, rather than actual, quality of advocacy.

Efficiency and Representation

Although direct empirical comparison was not possible, observations across the court proceedings
indicated that matters involving legal representation generally progressed with greater procedural efficiency
and coherence. From a procedural justice perspective, these proceedings were better aligned with the

core criteria of voice, neutrality, respect, and trust. Represented matters typically required less judicial
intervention, encountered fewer misunderstandings, and enabled clearer articulation of the accused’s
circumstances and legal position.

This is not to say that represented matters were necessarily shorter in duration; indeed, unrepresented
accused often spoke less or presented their cases more briefly than counsel might have. However,
hearings with representation typically encountered fewer issues relating to comprehension about legal and
procedural matters. By contrast, these issues were more common in unrepresented matters and often
necessitated further explanation or adjournments, contributing to delays and placing additional demands
on court resources.

The advantages of legal representation were particularly evident in plea hearings for traffic offences. In
matters without factual or procedural complications, representation allowed for a streamlined process,
enabling clear and efficient advocacy on the accused’s behalf. For instance, in one observed speeding
matter (N78) where the defendant was represented by private counsel, the proceeding lasted approximately
nine minutes. Upon confirmation that the accused had obtained legal representation, the magistrate
requested a prosecution summary, which outlined that the charge related to exceeding the speed limit

by more than 30 kilometres per hour. Defence counsel confirmed the accuracy of the summary, and the
magistrate found the charge proven, noting that the statutory consequence was an immediate twelve-
month licence disqualification.

In mitigation, defence counsel submitted that the defendant was currently unemployed but actively seeking
work, having recently relocated from a regional area to a metropolitan centre to improve their employment
prospects and access to public transport. It was further submitted that the defendant had no prior traffic or
criminal history and that they had left tertiary studies seeking employment. Counsel sought the minimum
disqualification period without conviction and emphasised the defendant’s limited financial means.

In sentencing, the magistrate accepted these submissions, acknowledging the defendant’s good character,
financial hardship, and the impact of disqualification on employment and education. The minimum
disqualification period of twelve months and a reduced fine were imposed, without recording a conviction,
with encouragement to enter a payment plan. From a procedural justice standpoint, this hearing reflects
voice (the defendant’s story was heard through counsel), respect (the court acknowledged individual
circumstances), neutrality (legal arguments were advanced and assessed on their merits) and trust (the
outcome appeared reasoned and fair).

While this is an illustrative rather than empirical comparison, similar represented traffic matters were
consistently observed to conclude within a relatively short time. This pattern suggests that legal
representation may enhance both fairness and efficiency by ensuring that arguments in favour of sentence
mitigation are framed appropriately and that procedural rights are clearly exercised. Representation

also assists the court by minimising the need for judicial clarification and by supporting informed and
procedurally sound decisions.

Representation and the Decision to Plead Guilty

All observed matters were listed for hearing. In several cases, the accused was initially unrepresented and
intended to contest the charges; however, after obtaining legal advice, they changed their plea to guilty. This
often occurred following summary case conferences or informal discussions with other court participants.
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In matter P29 an elderly unrepresented accused discussed the possibility of diversion with the prosecutor
prior to the hearing. At the commencement of proceedings, the prosecutor informed the magistrate that
diversion was being sought. The magistrate, adopting an empathetic tone, confirmed the proposal with the
accused, ensured that he understood the process, and invited him to sit down due to his age. The matter
was stood down and later adjourned to another magistrate. It was later clarified that diversion was not
granted, and the case was returned to the general list for a later date.

These interactions illustrate the important role of early prosecutorial engagement and court-led resolution
mechanisms, such as summary case conferences, in promoting efficient outcomes. When an accused is
legally represented, these processes support the fair trial rights of effective participation and equality of
arms, while also aligning with procedural justice principles, especially voice, understanding and respect.
However, for unrepresented accused, the benefits of early resolution must be weighed against the risk
of uninformed decision-making. For example, in matter F14 which involved a driving offence, the matter
was adjourned to allow the accused to participate in a summary case conference. Without legal advice,
an accused may lack a full understanding of the legal and/or practical consequences of their choices,
including the implications of a guilty plea, their eligibility for diversion, or likely sentencing outcomes.
Although magistrates endeavour to preserve fairness, their ability to do so is limited by the constraints of
judicial neutrality.

This was clearly illustrated in matter Z50 which involved a charge of drink driving. The accused appeared
unrepresented and was uncertain about how to proceed, stating that the offence had occurred many
months earlier and that they did not understand the process. The magistrate explained the options: to seek
legal advice or to resolve the matter that day. The accused requested an adjournment, which was granted,
and they were encouraged to consult both a lawyer and the prosecution in the meantime.

Following discussions with the prosecutor, the accused returned to court and entered a guilty plea. The
prosecutor tendered the driving record, the accuracy of which the accused confirmed. The magistrate
accepted the plea, acknowledged the accused’s remorse and prior record, and imposed a fine without
conviction, alongside the statutory 24-month disqualification from driving (backdated to its minimum
period). The matter concluded in approximately twelve minutes.

From a procedural justice perspective, this case engages all four core dimensions: voice (the accused was
heard); respect (the magistrate treated the accused considerately); neutrality (options were presented
fairly); and trust (the process appeared transparent). Yet, the absence of legal representation meant that
the accused may not have fully understood the strategic value of pleading guilty or the potential outcomes
if they had contested the charge. Earlier legal support may have enabled a more confident and informed
decision, thereby reinforcing both procedural justice and fair trial principles.

These concerns are further reflected in the use of sentence indication mechanisms. In one matter, Q61,
involving drug possession, an accused who had not sought legal advice was encouraged to consider
sentence indication as an alternative to contesting the charge. The magistrate discussed aggravating
factors, such as breach of a Community Correction Order, and acknowledged the accused’s efforts toward
rehabilitation. The magistrate indicated that a fine was likely. The accused accepted this and pleaded guilty,
receiving a fine with conviction.

While sentence indications are a valuable tool for promoting efficiency and encouraging resolution, they
require a degree of legal understanding to be exercised meaningfully. Without representation, an accused
may be unable to accurately assess:

e the likelihood of success at contest,
e thelegal consequences of a conviction, or

e whetherthe indicated sentence is proportionate to the seriousness of the proved offending.

In such cases, voice may be formally present but functionally weakened, and neutrality may be
compromised if the accused interprets the indication as pressure to plead. Moreover, a superficial
understanding of sentencing outcomes may cause the accused to feel relief that imprisonment is unlikely,
perhaps obscuring the broader implications - for example, that a conviction has been recorded or a
disqualification period imposed.
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The Role of Duty Lawyers

Duty lawyers play a pivotal role in upholding procedural justice and fair trial principles within the
Magistrates’ Court.'®® By offering free legal advice and representation at court, they enable the accused,
often appearing at a critical moment without prior support, to understand the process and participate
meaningfully in proceedings. In doing so, duty lawyers give practical effect to the procedural justice
principle of voice, while also contributing to trust in the justice system by embodying values of accessibility
and support for vulnerable court users.

From a fair trial perspective, duty lawyers assist in operationalising key rights, such as the right to a fair
hearing and effective participation. Their presence helps to mitigate the power imbalance inherent in
adversarial proceedings and can serve as a safeguard against procedural errors, particularly where the
accused would otherwise appear alone.

However, the ability of duty lawyers to consistently fulfil these functions is constrained by structural
limitations. Services are frequently under-resourced, with lawyers expected to handle high volumes

of matters under significant time pressure.’® These constraints can compromise the depth of legal
engagement available in individual cases, highlighting that the realisation of procedural fairness depends
not only on the goodwill and professionalism of legal actors, but on investment in institutional capacity.

In several observed matters, duty lawyers were called upon to assist in both procedural and substantive
capacities. In more straightforward cases, they were asked to clarify legal terminology or explain next
steps to unrepresented accused. For example, in matter H47 the issue was the availability and relevance
of alternative charges. The magistrate indicated that they were not comfortable with the accused pleading
guilty without advice and asked the duty lawyer to speak to the accused. However, in more complex
situations, duty lawyers formed part of a coordinated institutional response designed to protect the
accused’s rights and promote fairness.

For example, in matter D52 the accused was appearing without legal representation, uncertain of their
previous lawyer’s details. The magistrate inquired about the accused’s circumstances and time in custody,
during which the accused reported drug-related offending and a significant decline in mental health.

The magistrate identified the need to reconnect the accused with mental health support and confirmed
with the accused that it was their intention to apply for bail and undergo a CISP assessment. As there

was insufficient time to hear the matter that day, it was adjourned to the following day. The magistrate
consulted the VLA duty lawyer regarding possible representation at the next hearing and encouraged the
accused to contact VLA. The magistrate’s clerk located the previous lawyer’s details and sought to arrange
for a Forensicare specialist to visit the accused in custody.

This case illustrates how the goal of procedural justice, particularly voice and respect, can be achieved
through coordinated effort among courtroom participants. The magistrate’s referral, the prosecutor’s
cooperation, and the duty lawyer's engagement together ensured, as much as possible, that the accused
could understand the options available, obtain advice, and make informed decisions about how to proceed.
However, while this response supported fairness and provided the accused with a genuine opportunity to
participate, it also placed additional burdens on all involved. Reliance on ad hoc interventions of this kind
underscores the strain that the absence of consistent legal representation places on court participants, as
well as the uncertainty experienced by the accused.

In matter S10, the accused was charged with possession of cannabis, methamphetamine and a weapon.
When the accused sought a further adjournment, the magistrate noted that the case had been repeatedly
adjourned, with eight prior listings, including a warrant for a failed appearance, and explained that it should
now be resolved. The magistrate stated that a duty lawyer would attend to assist in finalising the matter.

The magistrate clarified the nature of the charges, and the accused denied possessing either the weapon
or the drugs and became agitated. The magistrate asked him to remain calm and said he could raise his
concerns later. The prosecutor provided a summary, stating that the matter involved alleged possession
of a pocketknife, a small quantity of cannabis and methamphetamine, and a no-comment interview. The
magistrate discussed the situation with the duty lawyer, who was called in to assist. The accused asked
what would happen next, and the magistrate explained that, because the matter had been adjourned
multiple times, an option for sentence indication would be offered.

165 Ray Nickson and Alice Neikirk, ‘Legal First Responders: Duty Lawyers as an Essential Service’ (2025) 37(3) Current Issues in
Criminal Justice 442, 442-444,
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The magistrate told the accused that imprisonment would not be imposed, as the offending was not
serious enough to warrant custody, and that the prosecution case was strong, making a sentence
indication appropriate. The magistrate reviewed the accused’s prior matters, and the accused confirmed
previous appearances. There was some confusion about an earlier matter that had apparently been
struck out, which the magistrate requested the VLA lawyer to clarify. The magistrate stated, if the matter
was finalised that day through a sentence indication, the appropriate penalty would be a fine. The matter
was stood down to give time for the accused to discuss the matter with the duty lawyer. When the court
returned, the magistrate imposed a fine, to be managed through a Fines Victoria payment plan.

Even when brought in at a relatively late stage, legal advice can be beneficial in helping an accused

to decide how they want to proceed. In matter J10 the unrepresented accused was charged with drug
possession but was in custody on remand for another matter. The magistrate stood the matter down and
the accused appeared with legal representation (VLA) and chose to seek a sentence indication and enter
a plea of guilty instead of proceeding to a contest hearing. The magistrate imposed a fine, noting that the
accused remained remanded in custody for the other matter.

These observations are reinforced by the account provided by the duty lawyer interviewed. While registry
staff form the administrative front line of the court, duty lawyers represent its legal and advocacy front
line and play a vital role in the court’s overall functioning. Our observations indicate that duty lawyers
play a crucial role in ensuring that unrepresented accused are afforded their rights within a procedurally
fair process. At the same time, they operate under significant pressure and are not always adequately
resourced to provide all necessary services.

In the interview, DL distinguished between office-based and court-based responsibilities. Office work is
structured and ongoing, involving the management of client files, the review of briefs, the preparation of
legal aid applications, and coordination with colleagues or barristers. The role also includes participation
in the Help Before Court service.®” This service offers free and confidential assistance to people facing
criminal charges in Victoria to help them prepare for their court appearance. Through an online form or
phone contact, clients are connected with VLA's intake team, which assesses eligibility and arranges
appropriate support. Depending on the case and funding criteria, this may include legal information,
advice, or representation on the day of court. The service aims to help accused persons understand the
court process, their charges, and possible outcomes, reducing stress and improving procedural fairness
for those who might otherwise appear unrepresented.

In contrast, work in court is reactive and time-sensitive, focusing on the provision of immediate advice
and representation to unrepresented accused referred by the registry or magistrates. This includes
triaging clients, reviewing case materials, negotiating with prosecutors, and conducting mentions or bail
applications. Overall, the interview highlights the difference between the planned, administrative nature of
office work and the dynamic, high-pressure environment of court duty.

This illustrates a crucial component of procedural fairness: timely access to advice. Of course, ideally,

an accused would have secured representation before the hearing. However, as discussed above, many
accused lack eligibility and will appear unrepresented, often seeking advice on the day. In this context,
the funding rules provide a form of triage in terms of who the duty lawyer can support. Clients must

meet internal funding guidelines, which can limit the scope of representation. Matters involving a risk of
imprisonment attract full representation, whereas minor offences (e.g., traffic or licence matters) typically
receive advice only. In some cases—where an accused is vulnerable and unable to conduct the plea, for
example—they might receive assistance, but this would be relatively rare.

According to DL, a minor work file refers to a limited legal aid file that permits a duty lawyer to devote

only a small amount of time to a client's matter. This type of file is used in situations where a client’s case
does not meet the criteria for full legal aid funding, where the matter requires limited follow-up such as an
adjournment or review of a brief, or where only minimal steps are needed to progress or resolve the case.
DL explained that duty lawyers aim to avoid opening too many minor work files, as they are not fully funded
and therefore provide only restricted assistance. Such files are intended for short-term or procedural
support rather than ongoing legal representation.

167 Victoria Legal Aid, Help Before Court for Criminal Charges (Web Page, 23 February 2026) https:/www.legalaid.vic.gov.au/help-
before-court-criminal-charges.
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This is where the role of the duty lawyer begins, following a referral from registry staff. Registry staff act

as the primary triage point between the public and the duty lawyer service, identifying eligible clients and
forwarding their details to the duty lawyer team. They typically send a ‘Teams’ message with information
about the clients being referred, after which the mention team assists with obtaining the relevant briefs.
The duty lawyer then reviews the material and meets with the client to determine the appropriate level of
support, whether that involves providing advice only, appearing in court, or undertaking minor work such as
seeking an adjournment.

While this process helps to ensure that unrepresented accused are channelled toward appropriate
assistance, DL also noted the limitations of this system. Duty lawyers are dependent on the quality and
timeliness of registry referrals and on the court’s administrative capacity.

After the registry staff, the duty lawyer is typically the next person an unrepresented accused will interact
with and the one who can assist them most directly. DL explained that clients are called much like in a GP’s
waiting room: duty lawyers ‘just call their name out, and if they are not there, ‘admin staff usually know
where they are ... if that doesn’'t work, we can page them or call them.

This apparently routine process carries real procedural justice significance, reflecting inclusiveness and
accessibility. By locating and personally guiding clients, duty lawyers help to reduce the confusion and
sense of alienation often experienced by unrepresented accused.

As illustrated above, in some cases, duty lawyers are paged into court when a magistrate recognises that an
accused requires assistance. As DL explained, ‘we get paged ... and if you're on duty, you're expected to go.

Although magistrates lack any formal power to compel representation in summary matters, this informal
mechanism demonstrates the court’s reliance on duty lawyers to safeguard fairness and understanding
during proceedings. It also reflects a cooperative but high-pressure courtroom environment in which
magistrates actively seek to ensure that accused persons are not left to navigate complex legal issues
unaided.

This finding aligns with observations from the court study, which recorded numerous adjournments granted
to enable accused persons to obtain duty lawyer advice or representation. Together, these practices reveal
a shared institutional commitment to procedural fairness, with magistrates using their discretion to ensure
that matters are not determined without the accused having a genuine opportunity to understand and
participate meaningfully in the process.

Nonetheless, DL highlighted the structural limitations of legal aid eligibility, noting that representation

is generally confined to matters where there is the prospect of imprisonment or where the accused is
particularly vulnerable. For others, assistance is typically limited to advice or applications for adjournment.
As DL explained: ‘Even if there's a strong case or...a reasonable case to run, if they have no priors, for
example, and they’re low-level charges, then...technically we don’t have funding to run the contest!

In some cases, DL described seeking colleagues willing to appear pro bono for matters that deserved to
be contested but fell outside the guidelines. Such discretionary acts of goodwill illustrate the gap between
formal access to justice and lived fairness.

The study also observed that many accused who initially wished to contest a matter would plead guilty after
receiving legal advice. The role of the duty lawyer is crucial in this context and underscores a critical stage
of procedural fairness often overlooked in doctrine; the decision to plead. DL provided practical insights as
to the motivations that often apply in such cases. Many clients, DL noted, ‘just want to get it over and done
with, even when they have viable defences. ‘You try and explain the consequences — that it goes on your
criminal record — and some of it gets through ... others just say, “l| don’t agree with it, but I'm still going to
plead anyway.”

Similar issues arise when the duty lawyer is providing guidance to an accused who must appear
unrepresented: ‘I'd talk through the entire process from start to finish ... what they should tell the
magistrate ... the same sort of process I'd use if | was doing the plea for them. DL also conveyed the
emotional and cognitive load of duty lawyer work. ‘Days begin early and can vary greatly depending on
listings and adjournments, with workload and client volume described as the main challenges.’ As DL
explained, ‘if it's a really good day, we finish by lunch ... if it's a really bad day, it can go until four! The
challenge, they emphasised, is volume ‘that we just have to learn how to handle!
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DL also explained that duty lawyers receive training to de-escalate situations when clients become agitated
and noted the presence of duress alarms in interview rooms. Together with nearby security, these measures
reflect awareness of both the emotional and physical risks inherent in assisting distressed or volatile
clients. DL emphasised the critical role of non-legal supports in promoting procedural justice. At bail-and-
remand courts, where vulnerability is particularly pronounced, duty lawyers can refer clients to specialist
services, including mental health nurses and forensic or CISP-linked programs. As DL explained, ‘If they
give us consent, we can refer them to the mental health nurse ... or get a...report about their diagnosis or
admissions!

DL also referred to the emergence of navigation and remand-support programs that address broader
welfare and well-being needs, including family contact, medication, clothing, and coordination with social
services. These supports extend fairness beyond the legal domain, linking procedural justice with dignity,
capability, and practical assistance for those facing the most acute disadvantage.

When asked what improvements might enhance fairness for unrepresented accused, DL identified changes
to legal aid funding guidelines as a possible response, noting that current criteria restrict representation in
many matters that merit a contested hearing. DL also pointed to the impact of limited resourcing and the
volume of cases, which constrain the time available for meaningful client engagement. Additional staffing
and structural support, both within duty lawyer services and through early-intervention programs such as
Help Before Court, could substantially improve access to justice.

Understanding Process

A core element of the Fairness Principles is that parties must not only be given the opportunity to be heard
but also must be able to understand and participate meaningfully in the proceedings. This encompasses
both the principle of voice, the right to present one'’s case and the broader requirement of a fair hearing,
which presupposes comprehension of the process and procedures. Judicial officers play a central role

in upholding these principles when dealing with unrepresented accused. In many observed matters,
magistrates actively facilitated participation by explaining the nature of the charges, outlining the stages

of a contested hearing, describing in plain language the purpose of evidence and cross-examination, and
clearly explaining possible legal outcomes. They also frequently checked whether the accused had sought or
considered legal representation and, where appropriate, encouraged them to obtain legal advice.

There are practical limits to what judicial intervention can achieve. A magistrate may explain procedure and
ensure the accused is heard, but this cannot replace legal representation. The accused must still decide
whether to plead guilty, whether to call evidence, how to cross-examine witnesses, and how to respond to
the prosecution case. Without legal advice, those decisions may be made on an incomplete understanding
of the legal and forensic consequences. This limitation is particularly evident in sentencing, where the
timing of a guilty plea directly affects the penalty imposed. The practice of giving a sentencing discount for
early guilty pleas is a well-established principle.'® In matter D55, for example, a magistrate noted that the
unrepresented accused had pleaded guilty late in the process and remarked that legal representation would
likely have led to an earlier plea and a correspondingly lower penalty.

This example reveals a gap between formal and practical fairness. Although the accused had the formal
right to plead at any stage, their lack of legal knowledge resulted in a missed opportunity to obtain a more
favourable outcome. The fairness of the process, while formally intact, is therefore undermined by a deficit
in understanding. In terms of voice and comprehension, the accused was unable to make an informed
decision.

Making the Case

Without representation, an accused may struggle to put forward an effective case. An example of this,
matter F60, involved a council prosecution for 19 parking infringements. The matter concerned a vulnerable
accused who appeared unrepresented via video link from interstate. He explained that he had relocated to
support his family, was living with a friend and receiving Centrelink payments and was still grieving the loss
of his mother to illness. Although parking offences might ordinarily be regarded as minor, the case illustrated
how such matters can assume considerable seriousness for disadvantaged and vulnerable individuals.

168 Sentencing Act 1991 (Vic) s 6AAA.
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The contested hearing ran for 71 minutes. At both the beginning and end, the magistrate expressed
concern about conducting the hearing online, noting that remote appearances limited the accused’s ability
to engage with the evidence. He suggested that, if this became an obstacle, the matter would be adjourned
forin-person attendance.

Throughout the hearing, the magistrate made sustained efforts to support participation, explaining the
relevant provisions of the Road Safety Act as well as the available procedural options in clear, accessible
language. He stressed that conversations or arrangements ‘outside the judicial system’ could not bind

the court and that councils were entitled to proceed with the charges. The magistrate also clarified the
accused’s options, including the right to give sworn evidence, call witnesses, make submissions, or remain
silent, but repeatedly emphasised that participation and defence strategy were the accused’s choice,
remarking, ‘I'm not here to tell you what defence you can use.

Despite these explanations, the accused appeared emotional and confused about his options, reiterating
that he had “followed procedure’ and that no one had clearly explained the legislation to him. The
magistrate re-explained key provisions, and the implications of the accused’s potential decisions. The
accused also claimed that he was not the driver of the vehicle, asserting that the offender was his former
partner who had since returned overseas. Nevertheless, he ultimately declined to give sworn evidence or
make submissions, conceding, ‘| have no defence. The prosecuting officer assisted by clarifying, to the
accused’s benefit, that earlier correspondence suggested he had attempted to arrange a payment plan.

This case illustrates the limits of procedural fairness in the absence of legal representation. Despite

the magistrate’'s commitment to accessible communication, the accused struggled to comprehend
proceedings and participate in them in a meaningful way. From a procedural justice lens, while the formal
right to be heard (voice) was upheld, the substantive capacity to be heard was undermined by legal
complexity, emotional strain, and the constraints of remote appearance. The magistrate’s efforts illustrate
the judiciary’s balancing act between neutrality and support but also expose the limits of fairness where
the accused participates in proceedings but does not properly comprehend them.

A contrasting example, matter P17, involved a speeding matter that was resolved by contest, in which the
accused was represented by VLA. The hearing lasted 44 minutes and involved a challenge to the accuracy
of a speed detection device and signage. Only one police witness was called. The accused gave sworn
evidence and was cross-examined. Throughout the hearing, the magistrate made limited procedural
interventions, suggesting that representation facilitated a clear and orderly presentation of evidence.
Although the charge was ultimately proven and a conviction with fine and licence suspension imposed, the
presence of legal representation helped ensure that the defence was properly framed, and the court could
assess the matter fairly and efficiently.

Importantly, not all unrepresented accused are unable to participate effectively. In a parking infringement
matter, R61, the unrepresented person appeared as the representative of the company fined and entered a
plea of guilty. Following the prosecutor’'s summary, the magistrate invited the representative to explain the
context of the offence. The accused did so and described the events surrounding the infringement and the
company'’s reasonable efforts to comply with permit signage. The magistrate accepted the explanation and
dismissed the charge under section 76 of the Sentencing Act 1991 (Vic).

This case illustrates how, with clear judicial communication and straightforward facts, procedural justice
principles of voice and respect can be effectively realised even without legal representation. This is
particularly the case in relation to guilty pleas for summary traffic offences such as speeding. These
cases commonly involved unrepresented accused who entered guilty pleas and proceeded directly to the
stage of a plea of mitigation. In many such cases, the process appeared to operate efficiently, effectively
and fairly, with appropriate guidance and assistance provided by the magistrate. With limited judicial
direction, many accused were able to navigate the process with a reasonable degree of competence and
understanding.

While summary proceedings such as traffic offences or minor regulatory breaches often run smoothly, the
absence of legal representation raises several fairness concerns. Without legal advice, accused persons
may lack a full understanding of the legal implications of their plea, be unaware of available defences, or
fail to identify mitigating circumstances that could affect the outcome. This compromises the fair trial
principles of equality of arms and the right to a fair hearing, both of which require that an accused be given
a genuine and informed opportunity to present their case.
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Further, while summary proceedings may appear efficient, this should not obscure broader concerns
around equitable access to legal assistance. Even relatively minor offences, such as driving infringements,
can result in significant penalties, including fines, loss of licence, and may have lasting impacts on
employment. This was illustrated in matter A89, a case involving a charge of refusing a breath test. Initially
listed as a contested matter, the accused changed his plea to guilty during the prosecutor’'s summary. In
response to the magistrate’s inquiry, the accused, a corporate lawyer, explained that he had consulted a
friend, also a lawyer, prior to court. As the prosecutor presented the summary, the accused clarified certain
points based on his own research and confirmed his acceptance of the facts and evidence. After finding the
charge proven, the magistrate invited submissions. The accused cited several mitigating factors, including
his lack of prior offending and early acceptance of responsibility. The magistrate imposed a non-conviction
discharge with a two-year licence disqualification.

While this matter concluded without complication, it nevertheless highlights an important structural
distinction: legal literacy is not equivalent to independent legal representation. The accused’s professional
background as a corporate lawyer clearly placed him in a stronger position than most unrepresented
accused observed in this study. However, even legally trained individuals lack the detachment and
strategic objectivity that independent counsel provides. The well-known maxim that ‘a lawyer who
represents himself has a fool for a client’ reflects the risk that personal involvement may affect judgment,
even where technical competence is present. This example therefore illustrates relative advantage but also
underscores that representation performs a function distinct from general legal knowledge.

Challenging the Law

The ability to make legal submissions is a core component of participation in the criminal process. For
unrepresented accused, however, this capacity is significantly constrained. Making legal submissions
requires not only knowledge of substantive law, but also an understanding of evidentiary rules, courtroom
procedures and legal reasoning. Without this knowledge, unrepresented accused often rely on personal
narrative or moral appeals rather than legal argument, limiting their ability to engage with the legal
framework that governs their case.

This challenge engages key aspects of procedural justice, particularly the principles of voice and

neutrality, as well as the fair trial right to a hearing that is not merely formal but genuinely accessible and
participatory. Judicial officers may attempt to bridge this gap by explaining legal principles or reframing
arguments, but such interventions are limited by the need to preserve judicial impartiality. This tension was
evident in several observed matters, where magistrates were required to intervene and clarify or reframe
submissions to ensure that legal issues were properly addressed.

In matter U19, an unrepresented accused contested a charge of driving while disqualified. The hearing
lasted 52 minutes and centred on the accused’s challenge to the validity of a VicRoads disqualification
notice. When asked to enter a plea, the accused declined, stating that he wished to ‘test the evidence first.
The judicial registrar explained that under the Criminal Procedure Act 2009 (Vic), a refusal to plead is taken
to be a plea of not guilty. The matter proceeded on this basis.

The accused challenged the disqualification notice and accused the informant of dishonesty and being
motivated by performance targets. However, the judicial registrar clarified that the notice was deemed
valid under statutory deeming provisions because the accused had failed to lodge an objection within the
prescribed time. This legal technicality foreclosed the argument the accused sought to advance.

This case illustrates the structural disadvantage faced by unrepresented accused when engaging with legal
rules and procedural technicalities. Although the accused was afforded an opportunity to speak, his ability
to participate meaningfully was constrained by a lack of legal understanding. Timely legal advice would
likely have clarified that the disqualification could not be challenged, avoiding frustration for the accused
and inefficient use of court time.

In a second matter, F62, an unrepresented accused contested a speeding charge. A Mandarin-speaking
interpreter was required. The magistrate explained that the charge sheet contained a typographical

error and that the prosecution sought to correct it. The accused opposed the amendment, apparently
misunderstanding its effect. The magistrate explained, under section 8 Criminal Procedure Act 2009 (Vic),
that such amendments are permitted where no injustice results.
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Despite these efforts, it remained unclear whether the accused grasped the distinction between

factual and legal issues. Nonetheless, the accused indicated an intention to contest the matter, and the
magistrate explained that a summary case conference could clarify the evidence and strongly encouraged
the accused to seek legal advice. The matter was adjourned for contest.

This case highlights the importance of comprehension and its relationship with the principle of voice. The
accused was formally given the opportunity to speak and respond, but without legal knowledge, was unable
to understand the implications of a procedural amendment, a reminder that meaningful participation
depends on more than the mere opportunity to be heard.

A third matter, J36, involved a charge under section 477 Corporations Act 2007 (Cth) for failing to provide
company records to a liquidator. The accused appeared articulate and stated an intention to plead guilty,
while raising ‘one factual dispute’ regarding the documents provided. The magistrate explained that
entering a guilty plea requires full acceptance of the prosecution’s summary. On realising this, the accused
confirmed the plea and made submissions in mitigation.

The accused described significant hardship, including financial difficulties, medical issues and caring
responsibilities, which were taken into account in sentencing. While the court imposed a fine, no conviction
was recorded.

This example shows how procedural fairness can be partially restored through judicial clarification,
enabling the accused to make an informed plea and to articulate mitigating factors. However, it also
underscores a recurring gap in legal comprehension, particularly around the consequences of plea
decisions.

Effective Participation in Witness Examination and the Giving of Evidence

The effective participation of an accused person in the examination of witnesses is an important aspect of
procedural fairness, particularly as it engages the accused’s right to a fair hearing and the opportunity to
be heard. This right encompasses not only the opportunity to speak but also to test the prosecution’s case
through meaningful engagement with the evidence.

However, unrepresented accused often lack the legal knowledge and forensic skills required for effective
cross-examination. Without this expertise, their ability to challenge the prosecution’s version of events is
limited, undermining both the appearance and reality of fairness. Further, judicial officers must carefully
navigate the boundary between impartiality and the need to facilitate participation. While they may clarify
procedural issues or reframe questions, they cannot provide legal advice or advocate on the accused’s
behalf.

These challenges were observed in matter U19, discussed above. From the outset, the judicial registrar
clearly explained his limited powers and reiterated his inability to provide legal advice. When the accused
requested the exclusion of a police observer, the registrar calmly explained that it was not within his
authority to make such an order.

Throughout the examination of the police informant, the registrar intervened regularly to rephrase
accusatory or legally irrelevant comments into appropriate cross-examination questions. This enabled

the accused’s concerns to be raised while preserving procedural integrity. For example, when the accused
veered into personal attacks, the registrar redirected the focus to evidentiary matters, remarking ‘it is clear
you do not see eye to eye, a statement that appeared to defuse tension and helped restore order.

He reminded the accused of the limits of his (the registrar’s) judicial role, stating, ‘it is your decision to
make, and emphasising that he could not provide legal advice. The judicial registrar also observed that
reliance by the prosecutor on a lengthy legal document could be unfair to an unrepresented accused,
demonstrating that he was aware of the accused’s disadvantage. As discussed above, he took steps to
clarify the legal framework, particularly the validity of a VicRoads notice that had not been challenged
within the statutory time frame.

From a procedural justice standpoint, this case demonstrates both the potential and limitations of judicial
facilitation. The accused was given voice, and the hearing was managed respectfully and transparently.
However, the accused’s ability to engage with the legal reasoning underpinning the charge remained
limited.
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Another matter, O40, concerned unpaid parking fines and ran for over 108 minutes despite the simplicity of
the underlying issue. Two council officers gave evidence. The accused cross-examined the first witness and
referred to three photographs of parking signage, arguing that the word ‘available’ did not mean ‘must use.
The witness responded that while ‘available’ might imply choice, in practice payment could only be made
by phone. The magistrate acknowledged the accused’s position but noted that the argument appeared

to have limited relevance. The accused continued questioning about the nature of the obligation to buy a
parking ticket and what specific requirement had been breached. The magistrate intervened to clarify that
the witness could not interpret the law and was to provide only factual evidence. The magistrate explained
the distinction between submissions as to the law, which are not evidence, and evidence which is factual
material in the case.

A second witness was then called and identified their role within the council's parking prosecutions team.
During cross-examination, the accused described having been unable to pay by cash and being advised by
a council operator to challenge the fine. The witness stated they were unsure about this. The accused also
said they had left cash in an envelope at the council office as payment for parking and argued that there
was no law compelling payment by credit card.

The magistrate then explained the accused’s right to remain silent or give evidence and the potential for
cross-examination. The accused asked whether they could decline to be a witness, and the magistrate
confirmed that this was their choice. The magistrate explained to the accused that witnesses could swear
an oath or make an affirmation. The accused asked to remain at their seat, but the magistrate required
that evidence be given from the witness box for recording purposes, allowing the accused to bring papers.
The magistrate also explained that, once sworn, the accused would need to answer questions unless an
exception applied.

The accused then asked about making submissions, and the magistrate advised that this was optional
given there was no positive defence case. The accused chose to take an oath and was sworn in. In giving
evidence, the accused stated they were a carer for several family members. The magistrate asked about
the events of the day, and the accused referred to having prepared extensive material for the case. The
magistrate explained that only evidence relevant to the alleged offence could be tendered.

The accused argued that the road rule was ambiguous, asserting there was no requirement to pay by debit
card or phone. They read from the rules and used dictionary definitions for terms such as ‘road’, ‘parking’,
‘must’, ‘available’, and ‘app’. The accused showed the prosecutor an image of the parking app, arguing that
it relied on a third-party provider and raised issues under the ‘Australian Consumer Law’ (‘ACL), including
unfair contract terms and potential data security risks.

The magistrate clarified that the issue was not the payment itself but the mechanism of payment and
questioned its relevance to the prosecution. The prosecutor objected to the introduction of new material,
and the magistrate explained that evidence and legal argument are distinct, with submissions to be made
later. The hearing was adjourned until 2:00 p.m.

When the matter resumed, the prosecutor cross-examined the accused about their reliance on the ACL
rather than addressing the matter with the council directly, and about delays and summons. The magistrate
noted there was no summons on file and redirected focus to the parking infringement itself. The accused
returned to arguments about cash payment and accessibility, stating that a company credit card could not
be used due to previous issues. The magistrate intervened when the accused became agitated, noting that
the issue of cash payment was not directly relevant. The charge was found proven, and the accused was
fined $300, with $781.30 in costs.

Despite the magistrate’s efforts to guide the accused, the hearing became fragmented because the
accused was unable to organise the issues coherently, respond directly to the elements of the offence
or address evidentiary requirements in a structured way. Although she was permitted to speak at length
and tender materials, these contributions were not framed within the relevant legal criteria, resulting

in repeated clarification and redirection. As a consequence, the proceeding lacked a focused defence,
and the ultimate outcome, a fine together with significant costs, appeared to reflect the procedural
disadvantage inherent in self-representation. Here, the fair trial principle of a meaningful hearing was
constrained. While the accused was not denied the right to speak or present evidence, the structural
limitations of self-representation meant that their participation lacked the clarity necessary to contribute
effectively to the proceedings.
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In V68, one of the most serious matters observed, being a charge of recklessly causing injury, the
unrepresented accused consented to summary jurisdiction. The case was only partly heard during the
observation period but included the examination of witnesses, providing valuable insight into how an
unrepresented accused navigates a complex court process. This was also the longest matter observed (117
minutes), and observation took place on Day 2 of the contest hearing.

At the outset, the unrepresented accused requested additional time to speak with the prosecutor,
explaining that his barrister had withdrawn at an earlier hearing. He had previously been represented by
VLA, but that assistance was no longer available. The magistrate acknowledged the lack of representation
and noted that the accused was at some disadvantage, particularly given that the police informant had
changed since the previous hearing.

Cross-examination of a prosecution witness resumed from the previous day. The accused questioned the
withess about the number of officers involved, inconsistencies between earlier witness accounts and the
absence of visible bruising on the alleged victim. The accused asked about the medical report, suggesting
it contradicted claims that the victim had attended hospital. The magistrate intervened at several points
to clarify the relevance of questions and to remind the accused that questioning must relate directly to the
issues in dispute.

The prosecution objected to several of the accused’s assertions, including suggestions that the victim
had been pressured to lay charges, noting that these were not supported by evidence. The magistrate
explained that the accused was entitled to show documents to the witness and to put questions about
them, but that any interviews or statements referred to must be formally tendered. The magistrate also
confirmed that only the recklessly causing injury charges were before the court.

The magistrate then explained to the accused his right to give sworn evidence or to remain silent. The
accused elected to give sworn evidence, describing his interactions with the victim and claiming he acted
in self-defence. He also referred to the personal consequences he had suffered as a result of the charges,
including loss of employment and housing.

The prosecution’s cross-examination pointed to apparent inconsistencies between the accused’s account
and other evidence, including text messages and recorded interviews. The prosecutor suggested that parts
of the accused’s evidence were fabricated to discredit the victim, which the accused denied. The cross-
examination also addressed issues of intoxication, mental state and the accused’s claim of self-defence.
The magistrate intervened periodically to reframe questions and clarify points of law, and to ensure that
both parties remained focused on the evidence.

In contrast, matter Y44 was a licensing prosecution involving allegations of a false declaration where the
accused was legally represented. The matter, which involved both factual and legal technicalities, was
efficiently managed through counsel. The proceeding ran for approximately 81 minutes (approximately 20
minutes of which was a recorded interaction between the informant and accused). It was not significantly
shorter than the unrepresented matters, but it was far more focused and legally coherent.

The defence submitted that the accused had not filled out the relevant application forms and that any
electronic signature may have been invalid. The prosecution alleged that the accused had made a false
declaration by failing to disclose a prior diversion order, which constituted a false acknowledgment within
the liquor licence documentation.

The magistrate sought clarification from both parties regarding the precise legal question at issue, as
communication between parties appeared unclear. It was confirmed that there would be one witness for
each side. The prosecution’s witness, a police officer with experience in assessing liquor licences, was
sworn in and gave evidence about the application process, including how applicants are identified and the
requirements to disclose prior criminal history. The witness confirmed that the signature on the document
in question matched the accused’s name and explained that disclosure of past offences, including
diversion matters, was necessary for regulatory compliance.

During cross-examination, defence counsel focused on whether the accused personally completed the
form, suggesting that a staff member or legal representative may have filled it out electronically. The
defence argued that the accused could not be held responsible for the alleged false statement as they had
not personally reviewed or signed the questionnaire. Counsel also contended that the accused could not
have knowingly made a false declaration, as they had not read the relevant disclaimer. The prosecution
objected to aspects of this line of questioning, relying on an official transcript as the more accurate record.
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The prosecution then conducted a brief re-examination, confirming that it was not uncommon for multiple
directors or staff members to complete different parts of a licence application, but that the applicant
ultimately remained responsible for the accuracy of the information provided. The matter was stood down
briefly to consider what the defence witness should be told and whether they might be potentially liable for
an offence. When the matter resumed, there was only brief examination of the defence witness. Following
submissions, the magistrate found the accused guilty of making a false statement in connection with the
liquor licence application and imposed a fine.

The point is not that this case was shorter, as noted above, it was not, but rather that the magistrate’s ability
to engage constructively with counsel enabled relatively complex legal and factual issues to be clarified,
allowing the hearing to focus efficiently on the key matters in dispute.

The Role of Interpreters’®

For unrepresented accused who cannot communicate effectively in English, the ability to engage depends
not only on clear judicial communication but also on the timely provision of professional interpreter
services. This is a very real concern, with 5% of VLA clients requiring the services of an interpreter.”° Without
this support, an accused person’s capacity to comprehend the process and exercise their legal rights is
fundamentally compromised.

While the provision of an interpreter is most obviously linked to the procedural justice principle of voice,
ensuring that the accused can be heard and respond also engages the other three attributes of procedural
justice:

e Respect, by acknowledging linguistic and cultural diversity and ensuring dignity in communication;
e Neutrality, by preventing decisions based on misunderstandings or unequal linguistic capacity; and

e Trust, by demonstrating that the justice system takes steps to ensure fairness in practice, not just in form.

In terms of fair trial rights, the right to an interpreter is explicitly protected under section 25(2)(i) of the
Charter. This provision guarantees the free assistance of an interpreter to any accused who cannot
understand or speak English, reflecting a broader commitment to meaningful participation.!”

In practice, some matters proceed smoothly when interpreter services are available. For example, in

matter S17 the availability of a Spanish interpreter facilitated a structured and efficient hearing. The
magistrate ensured that each charge and its consequences were clearly explained, confirmed the accused’s
understanding of the mandatory licence suspension, and allowed him to provide mitigating information
before sentencing. However, other cases highlight structural and procedural difficulties, including the
unavailability of interpreters and uncertainty about whether proceedings should continue in their absence.
For example, in matter H97, interpreter availability was briefly clarified at the outset, but the prosecution
withdrew the charges before any substantive steps were taken. Even when an interpreter is present such as
in matter F62 discussed above, concerns may still emerge about whether the accused fully comprehends the
process and/or the legal implications of their decisions.

In one matter, V66, involving charges of speeding and driving without a licence, the unrepresented accused
advised the magistrate that he required an interpreter. The magistrate acknowledged this need and flagged that
court language may become complex. He encouraged the accused to raise during the hearing any concerns
with comprehension, noting that an adjournment could be granted if needed. This exchange demonstrated a
proactive attempt to preserve procedural fairness by anticipating potential barriers to understanding.

The prosecutor expressed hesitation about proceeding without an interpreter. The magistrate agreed and
directed that one be arranged. When the matter was recalled, the magistrate informed the accused that no
interpreter was immediately available, offering the option of an adjournment. The accused asked whether a
friend could assist as an interpreter, but the magistrate declined, explaining that only a qualified interpreter
could be used to ensure impartiality and accuracy. The accused chose to wait, and the matter was stood
down.

169 See generally, Sandra Hale, Interpreter Policies, Practices and Protocols in Australian Courts and Tribunals: A National Survey
(AlJA, 2011); Susan Berk-Seligson, The Bilingual Courtroom: Court Interpreters in the Judicial Process (University of Chicago
Press, 2017).

170 Victoria Legal Aid, Annual Report 2023-24: Access to justice for Victorians (Report, 2024) 4.
171 Also protected in Crimes Act 1958 (Vic) s 464D.
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An interpreter was eventually located after a delay of nearly an hour. Once proceedings resumed, the
accused entered guilty pleas to both charges. Through the interpreter, he explained that he had been
speeding because his wife was experiencing pregnancy complications and he was trying to reach her. He
also noted that he had since sold the motorcycle involved in the offence. The magistrate accepted these
explanations as mitigating factors, though a statutory twelve-month licence disqualification still applied. A
fine was imposed, with no conviction recorded.

Although an interpreter was found in a timely fashion, the matter could just as easily have resulted in an
adjournment, leading to further delay and inconvenience for both the court and the accused. This risk
eventuated in another case, L56, where the interpreter cancelled on the day of the hearing and the matter
had to be adjourned. In contrast, where qualified interpreters were present and coordinated effectively with
defence counsel, accused were able to participate meaningfully in proceedings—by for example, responding
to allegations and presenting the court with information about their personal circumstances that were
relevant to sentencing.

These examples underscore the tension between procedural efficiency and the justice system’s obligation
to ensure meaningful participation. While interpreter availability supports core procedural justice values,
inconsistent access can significantly disadvantage those who most require an interpreter. The reliability
of interpreter services is a critical condition for meaningful participation and is closely associated, in
procedural justice research, with perceptions of fairness and accessibility.

Ex Parte Hearings

Procedural fairness applies even where proceedings are conducted in the absence of the accused.”? In ex
parte hearings, the right to be heard, central to both fair trial rights and procedural justice, is necessarily
constrained. However, this limitation does not negate the court’s responsibility to conduct proceedings
fairly. Rather, the emphasis of procedural fairness shifts from facilitating active participation to ensuring that
decisions are based on proper procedure.””?

In such contexts, the court’s obligation is twofold.”* First, it must be satisfied that the accused has been
afforded every reasonable opportunity to appear. Second, it must assess the prosecution’s case rigorously,
even in the absence of a defence. This upholds both the rule of law and the principle that justice must not
only be done but be seen to be done.

Of the matters observed for this report, nine matters proceeded ex parte, each recorded as a contest. This

is because a failure to appear is treated as a not guilty plea, placing the onus on the prosecution to prove

the charge. Most of these matters related to traffic or parking offences, with one involving a minor property
offence. Although such cases were generally resolved efficiently, averaging just over 6 minutes each, they still
imposed a burden on court time, particularly when assessing whether to proceed in the accused’s absence.

Magistrates took care to confirm procedural compliance before commencing an ex parte hearing. This
included verifying that service had been effected, with some prosecutors tendering affidavits of service or
confirming postal or personal delivery. Where possible, matters were stood down and, in several instances,
the accused was paged within the court building before a decision was made to proceed.

Once satisfied that the matter could be heard ex parte, prosecutors presented the evidence, calling
witnesses where necessary. Magistrates remained responsible for testing the evidence, although, in the
absence of the accused there was no cross-examination. In each of the matters observed, the charged
offence(s) was/were found proved, with fines ranging from $200 to $750.

A speeding matter, W43, offers a clear example. The accused who had made no prior contact with the
court, failed to appear. After confirming that service had been effected, and after paging the accused
without success, the magistrate proceeded. A police officer gave sworn evidence and was questioned by
the prosecutor. The magistrate asked further questions regarding the ownership of the vehicle and the
identification of the driver, who was said to be the accused despite the car being registered to his father.
On the basis of the unchallenged evidence, the charge was found proven, a conviction recorded and a fine
imposed. The hearing lasted six minutes.

172 Re Minister for Immigration and Multicultural Affairs; Ex parte Lam (2023) 214 CLR 1, [37] (Gleeson CJ).
173 lbid [37] - [38].
174 Kioa v West (1985) 159 CLR 550, 563 (Gibbs CJ).
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Ex parte hearings, therefore, illustrate the practical limits of participatory justice. They highlight that while
meaningful engagement is the ideal, fairness can still be preserved through strict judicial compliance with
process and procedure. Nonetheless, the loss of personal participation, particularly the inability to contest
the prosecution’s case, underscores why such hearings must remain exceptional and closely scrutinised.

Neutrality and Judicial Impartiality

Neutrality refers to the understanding that decisions must be made consistently, in accordance with legal
principles, and without bias or favouritism. Within Australian fair trial doctrine, it aligns with the principle
that justice must not only be done but must also be seen to be done. In the Magistrates’ Court, maintaining
neutrality can be especially complex because parties frequently appear without legal representation. In
these situations, judicial officers must carefully balance the imperative to assist unrepresented parties in
understanding the process, while avoiding the appearance of partiality or impropriety.

In multiple observed matters, magistrates effectively managed the balance between assisting
unrepresented accused and maintaining neutrality effectively. Judicial officers regularly provided
procedural guidance, while explicitly emphasising that they could not give legal advice. This guidance was
often delivered in simplified language and took into account a range of barriers to participation including
linguistic and cultural background, stress, cognitive difficulties, and the challenges of remote appearances.
In this way, magistrates were not only preserving neutrality, but also actively supporting the other core
dimensions of procedural justice.

Although this was a matter in which the accused was represented, the principle of neutrality was illustrated
in matter M48, a contested hearing concerning charges of sexual assault. In this case, the accused was
legally represented by VLA. The observation covered the final 49 minutes of proceedings, during which the
magistrate delivered detailed explanations of evidentiary rulings and the reasoning behind the dismissal

of all charges. The magistrate outlined the key evidentiary issues, clarified which materials would be given
limited weight and commented on the credibility of witnesses. Clear and transparent communication from
the bench was also evident in the magistrate’s discussion of investigative shortcomings, including the
police’s failure to interview relevant witnesses, and in their reasoning for concluding that the alleged events
were unlikely to have occurred as described.

Throughout the hearing, the magistrate maintained a structured and explanatory approach, providing
reasons for evidentiary decisions and clarifying the implications of those rulings. Because the accused
was represented, the magistrate was able to use more technical legal language and to engage directly with
counsel on procedural and evidentiary matters. This contributed to a more efficient and orderly hearing.

Neutrality was also tested in matters involving conflicting representation roles, such as matter O56, a FVIO
case, which, while civil in nature, ran parallel to the criminal jurisdiction. In this matter, the respondent

was legally represented, but the applicant, the alleged victim, was not. The magistrate carefully explained
the procedure for varying orders and, importantly, acknowledged that the respondent’s lawyer could not
provide advice or assistance to the unrepresented applicant due to professional and ethical obligations.
This stood in contrast to summary criminal hearings where prosecutors often take on an unofficial
facilitative role, explaining aspects of the process to unrepresented accused. In both scenarios, the
magistrate acknowledged the boundaries of judicial responsibility, highlighting that neutrality also involves
recognising when clarity cannot be provided without overstepping judicial limits.

In another matter pertaining to a traffic offence, U19, the judicial registrar effectively mediated the
interaction between the accused and police witnhesses, and firmly intervened when questioning became
irrelevant or combative. Despite the accused’s emotional outbursts and difficulty maintaining objectivity,
the registrar persisted in explaining legal procedure in accessible language and ensuring that the accused’s
concerns were heard. The magistrate repeatedly stated that the accused ‘ought not to be disadvantaged’
by his lack of representation, demonstrating that judicial neutrality can involve active steps to ensure the
accused is heard, rather than simply maintaining detachment.

These cases collectively demonstrate that neutrality is not passive. It requires active judicial effort

to ensure fairness, not only through adherence to legal standards, but by creating an environment
where unrepresented accused are given a genuine opportunity to understand and participate. Where
representation is present, neutrality is reinforced through technical clarity and focused legal argument.
Where it is absent, it requires judicial sensitivity, and adaptability.
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Respect

Respect, as a principle of procedural justice, concerns the experience of being treated with dignity and
courtesy, regardless of legal status or outcome. It is closely tied to the perceived fairness of the legal
process and the humane treatment of individuals by legal authorities. This aligns with fair trial rights
grounded in sections 24 (structural fairness) and 25 (procedural safeguards for accused persons) of the
Charter. When court actors communicate clearly and compassionately, they not only meet ethical and
legal obligations, but also reinforce the legitimacy of the justice system by making fairness visible and
experiential. In practice, respect was most consistently observed through the magistrate's communication
style. Many using deliberate, simplified language, made efforts to confirm understanding and appeared
patient—especially when addressing unrepresented or vulnerable accused.”

For instance, in matter 173, the magistrate used direct, accessible language to explain the seriousness of
the assault charge and the importance of the accused seeking support for anger management to avoid
imprisonment in the future. The firm but respectful tone, ‘don’t come back’, signalled the importance of
behavioural change, while maintaining the accused’s dignity. This brief exchange exemplified how plain
language, coupled with clear expectations, promotes both voice and respect.

Another matter, M46, involved a drink driving charge with an unrepresented accused. The hearing lasted
approximately 14 minutes, during which the magistrate carefully explained court procedure, verified the
accused’'s understanding of the allegations against her and encouraged the accused to speak about
mitigating factors. The magistrate then referred to these in sentencing, praising the accused for the way
in which she articulated mitigating factors, and imposing a non-conviction outcome. Although respectful
treatment does not eliminate the risks associated with lack of legal representation, in this instance, it
helped ensure that the process remained participatory and respectful.

Similarly, in matter K26, a case involving licence suspension, the magistrate was required both to resolve
an administrative error and to determine sentence. The accused explained that the matter arose when

his doctor failed to submit a required medical report despite the accused’s attendance at a specialist
appointment. The magistrate was considerate and empathetic, using short, clear questions to confirm
understanding and to establish the accused’s personal and financial circumstances. The doctor’s letter was
shown to the prosecutor, and the court formally accepted it. The magistrate clarified that the accused had
been unaware of the error and explained the notification process and implications of non-compliance.

After confirming there were no further submissions from the prosecutor, the magistrate found the matter
proven and dismissed,”® determining that there had been no error on the part of the accused.

In more complex matters involving disability or trauma, respectful courtroom dialogue enabled the
magistrate to identify and account for the accused’s underlying needs. In matter H86, the accused, who
had a history of neurological impairment and recent pre-sentence detention, expressed a desire to return
to prison, stating that he felt safer in custody and that he hoped this might facilitate rehabilitation. Rather
than disregarding these comments, the magistrate engaged directly with the accused and his counsel,
explored the neurological material tendered, and sought clarification about post-release plans. While
ultimately concluding that imprisonment was unlikely to be appropriate given the nature of the offending
and the accused’s circumstances, the magistrate explained this reasoning to the accused and articulated
why a good behaviour bond was considered more suitable.

Respect in this instance was not reflected in acceding to the accused’s stated preference, but in taking

it seriously, responding to it with reasoned explanation, and situating the sentence within the accused’s
personal context. Respect was also tested in high-stress interactions, especially where the accused was
unrepresented and emotionally overwhelmed. In several contested matters, accused persons exhibited
agitation (matter S10), refused to enter the witness box (matter O40), or displayed suspicion toward
authorities (matter E49). In another, matter U19, the accused expressed suspicion toward the police and
authorities such as VicRoads, believing they were driven solely by performance targets. He objected to the
presence of an additional police officer who was observing the proceedings, but he was advised that the
officer was entitled to attend as the matter was being heard in open court.

175 See Kathy Mack and Sharyn Roach Anleu, ‘Performing Impartiality: Judicial Demeanour and Legitimacy’ (2010) 35(1) Law and
Social Inquiry 137,137-139.

176 Sentencing Act 1991 (Vic) s 76.
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In such cases, magistrates’ explanations of legal processes and court norms helped maintain courtroom
order while validating the accused’s voice. These moments illustrate how empathy and communication,

not just formal procedure, sustain dignity and legitimacy in contested proceedings. In another example, P91,
the privately represented accused appeared before the magistrate at an ARC (‘Assessment and Referral
Court’) roundtable. With the magistrate sitting at the table, it was explained that the matter had resolved
and that steps were being taken to secure psychological treatment and stable housing due to a risk of
homelessness. The magistrate confirmed that the matter would proceed by way of a consolidated plea,
with the prosecution agreeing to withdraw several charges, leaving two Commonwealth offences relating to
menacing or harassing use of a carriage service. Although the accused indicated some confusion about the
process, he expressed appreciation for the opportunity to engage directly with the magistrate, and an ARC
assessment was ultimately granted.

Respect may also be demonstrated, or not, outside the courtroom, in the way in which an accused is
treated and how they experience the process of going to court. This issue arose in the interviews with
registry staff. All interviewees described the Melbourne Magistrates’ Court as difficult to navigate.

The building’s size, layout and current renovations make it hard for people to find the right counter or
courtroom. One participant said that ‘people get bounced around quite a bit. There are multiple counters,
and it is not always clear which one an accused needs to attend.

Smaller or regional courts were described as easier to manage and more personal in atmosphere. In those
settings, court users often deal with the same staff repeatedly and can recognise faces. In contrast, the
metropolitan court was seen as busy and confusing, sometimes with ‘lines all the way to the lift.

Participants suggested that improved signage, electronic check-ins, or short explanatory videos could
help reduce confusion. They said that even small steps to help people understand where to go and what to
expect could lessen stress and conflict at the counter.

All participants emphasised that the registry counter is the main point of contact for members of the public.
Every person appearing before the court must check in and provide their details. Once they have done

so, they will be directed to the correct courtroom. Staff observed that this early interaction often shapes a
person’s overall experience of fairness and understanding of what is happening.

Several agreed with the comparison of their work to triage in a hospital, describing the registry as

the point where people are assessed and directed to the appropriate service. They help individuals

locate courtrooms, connect with duty lawyers and understand what to expect during the day. For many
unrepresented accused, this interaction determines whether they can participate effectively in the process.

A simple but powerful example raised by registry staff as a recurring issue is misunderstanding of
summonses. Many court users believe the time shown on the summons is their specific hearing time. One
participant noted that people often arrive ‘flustered and stressed’ because ‘everyone’s listed at 9:30 but
their matter could be any time until 4:00. Such confusion contributes to anxiety and tension in an already
stressful environment.

It should also be noted that, as with judicial officers, providing support and assistance to unrepresented
accused can be challenging and emotionally demanding for registry staff. Working with unrepresented
accused was described as a particularly challenging aspect of the role. Some people arrive assuming that
Legal Aid will automatically represent them, unaware of the eligibility criteria. Others are unsure how to
enter an appearance, complete forms, and/or speak in court. Staff said that these matters often take longer
because they must provide more explanation and reassurance to such accused.

Unrepresented accused were also said to ask detailed procedural or legal questions that staff cannot
answer because they cannot give legal advice. Some individuals return repeatedly to the counter, viewing
registry staff as their main point of contact, even when their questions fall outside the registry’'s scope.

All interviewees described the need to balance providing assistance with maintaining neutrality. They

are regularly asked what to do or say in court, whether to plead guilty, or how to respond to a magistrate.
One staff member explained, ‘I might know what they need to do, but it's not my role to tell them. This
situation arises daily and requires careful communication to avoid giving advice while still offering guidance.
Participants described using empathy, plain language, and repetition to make the process clearer without
crossing the boundary into legal advice. They recognised that although they cannot tell people what to do,
the manner in which information is given, affects how fairly the system is perceived.
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All participants noted the emotional demands of the role. They reported dealing with people who were
‘drug affected, alcohol affected, anxious, angry, or scared.” Some described encountering ‘every emotion
on the spectrum’ in the course of a day. Managing these interactions requires patience and composure,
particularly when queues are long and people are frustrated. Staff understood that how they communicate
directly affects perceptions of fairness. When individuals are treated respectfully and given clear
explanations, they are more likely to feel that the process is fair, even if the outcome is not what they hoped
for. Several said it was important to remember that ‘each person you speak to is a brand-new person’ who
may be unfamiliar with the system. This emotional labour is largely invisible but central to the functioning of
the court. Maintaining calm and empathy under pressure was described as essential to keeping the court
environment safe and orderly.

Despite the pressures of the work, staff expressed pride in their role and a commitment to fairness. They
saw themselves as essential to making the court function smoothly and ensuring that people are treated
respectfully. One said, ‘It's a core part of being a registrar to triage and help people without representation.
Another reflected, ‘I like to help people, but sometimes | don't have the time!

Trust

Trust as a core element of procedural justice, refers to the belief that judicial authorities are principled,
and motivated by fairness. Trust is cultivated through transparency and consistency. It intersects with fair
trial principles, particularly the requirements that proceedings be comprehensible and that decisions are
reasoned and explained. While respect focuses on how individuals are treated, trust concerns confidence
in the integrity and impartiality of decision-making. The two are intertwined: respectful treatment fosters
trust, and trustworthy conduct affirms respectful process.

In the observations, trust was most visibly reinforced when magistrates explained legal processes in plain
terms, confirmed understanding and gave reasons for decisions. Many of the examples discussed in
relation to respect are equally relevant here: when judicial officers engage transparently and courteously,
they affirm the legitimacy of the process and reassure participants that they have been heard, even if
outcomes are unfavourable.

Sovereign Citizens

A distinct challenge to procedural trust arises in cases involving individuals who identify as sovereign
citizens or who otherwise reject the authority of the court. These matters reveal not merely a lack of
understanding of legal process, but a fundamental absence of trust in the legitimacy of judicial institutions.
Sovereign citizens may deny the court’s jurisdiction, refuse to acknowledge legal representatives or
statutory bodies, and/or assert pseudo-legal theories sourced from the internet.

From a procedural justice standpoint, these matters illustrate a breakdown in institutional trust. The
usual strategies that foster legitimacy, voice, respect, neutrality, may have diminished impact when the
accused denies the system’s legitimacy altogether. Yet even in these circumstances, judicial conduct can
either reinforce or erode public perceptions of fairness. The challenge becomes not merely managing the
accused but also preserving the integrity of the process.

In one such matter, M84, an unrepresented accused argued that the court lacked jurisdiction and claimed
to have filed a writ of prohibition in the Supreme Court. He insisted the Magistrates’ Court could not
proceed ‘under any circumstances. The magistrate explained the need to resolve the procedural matter
and adjourned the case to another courtroom.

Another matter, E49, involved a self-represented corporation, led by a director who adopted sovereign
citizen rhetoric to contest a single parking infringement. While the prosecutor’'s summary took just three
minutes, the accused’s insistence on pseudo-legal arguments prolonged the hearing to 61 minutes. When
the magistrate asked the accused if he had sought legal advice, the accused said he had got legal advice
but not from a legal practitioner. The magistrate clarified that this advice was from online sources and
social media, not from a qualified lawyer.

The accused began by asking to be informed of the identities of all courtroom participants, including
the magistrate. The magistrate explained everyone’s roles and clarified that witnesses would be
formally identified during evidence, curbing attempts to derail the proceeding. Throughout the hearing,
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the magistrate consistently reiterated procedural boundaries, telling the accused: ‘I'm not your legal
representative, but | will try to help you as much as | can, sir’ This phrase reflects both restraint and
procedural fairness, acknowledging the accused’s position without compromising judicial impartiality or
control.

The hearing involved evidence from two witnesses, both of whom confirmed proper procedures were
followed in issuing the infringement notice. The magistrate assisted the accused’s efforts to cross-
examine, helping the accused to reframe his questions to ensure relevance. However, the accused focused
on whether witnesses possessed ‘judicial powers’ or discretionary authority, prompting the magistrate to
explain that such questions were legally immaterial and that the interpretation of law rested with the court.

The accused ultimately gave sworn evidence but raised no factual disputes. His legal submissions
centred on claims that the council, as a body corporate under the Local Government Act, was subject

to the Competition and Consumer Act (CCA), making the fine an ‘unsolicited demand. The prosecutor
made submissions providing authority confirming councils’ statutory power to prosecute infringements.
In delivering the decision, the magistrate addressed these arguments directly. She noted Victorian
Supreme Court authority that had consistently upheld council authority without reference to the CCA and
emphasised that the constitutional arguments raised by the accused were irrelevant.

Ultimately, the offences were found to be proven. The magistrate considered the accused’s financial
position in sentencing and imposed a fine with costs.

Trust and Institutional Legitimacy: Referral and Support Pathways

Procedural justice extends beyond judicial interaction. Institutional pathways, including registry referrals
and integrated support models, play a significant role in shaping whether proceedings are experienced

as navigable and supportive. For unrepresented accused in particular, fairness is influenced not only by
what occurs before the magistrate, but also by access to assistance before the hearing begins. Interviews
indicate that registry staff play a central role in directing accused persons to duty lawyers and support
services, effectively shaping early access to support and information. Staff also refer people to welfare and
crisis assistance, such as Court Network volunteers or housing and counselling programs.

Although these tasks extend beyond administrative functions, participants described them as central to
ensuring that people receive appropriate help. Some observed that people often return to the counter after
seeing another service because they are uncertain what to do next, reinforcing the registry’s position as
the central point of coordination within the court.

Those staff who had worked in both metropolitan and regional settings described significant differences.
Smaller courts were said to have fewer staff and simpler procedures, allowing people to see the same
registrar regularly and develop familiarity. One noted that in regional courts, ‘it's more personal... you might
get the same registrar, and they can say | want to speak to them.' In larger courts such as the Melbourne
Magistrates’ Court, the volume of cases and number of counters make it impossible to build this level of
familiarity. As a result, fairness relies more on institutional systems, than on personal relationships.

Participants supported integrated models that combine legal and community services. The
Neighbourhood Justice Centre was described as an example of effective practice: ‘It's incredible...
basically any service you can think of in terms of mental health, housing, Indigenous support, LGBTQI+
support... it's a community centre, not just the Magistrates’ Court. Having these services in one place
helps address underlying issues such as housing, addiction, or mental health problems, reducing repeat
court appearances and improving people’s ability to engage with proceedings.
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Part Six: Conclusion

‘...the mere fact that wealthy defendants can and do use lawyers, while poorer people cannot, provides
at least the appearance of injustice.”"”

This study set out to examine how fair trial principles operate in contested summary proceedings involving
unrepresented accused in the Magistrates’ Court of Victoria. Building on the earlier AlJA-supported study
of mention hearings, this report extends the empirical analyses to the more procedurally demanding
terrain of Contest Matters. In doing so, it provides the first sustained observational account in Australia of
how procedural justice and fair trial rights are managed in practice when an accused appears without legal
representation.

Although this project was initially structured around four discrete research questions, practical
constraints, including the relatively small number of substantive contests observed and the inability to
access longitudinal court file data, meant that those questions could not be addressed in a systematic or
quantitative manner. As noted earlier in the report, the study ultimately adopted a more focused objective:
to examine how principles of fair trial and procedural justice operate in Contest Matters, whether resolved
or not, and whether the accused was represented or unrepresented. Consistent with this reframed aim,
this report has provided a qualitative, practice-based account of courtroom dynamics in the Magistrates’
Court of Victoria. The findings do not establish statistical prevalence or causal relationships. Rather, they
illuminate how fairness is managed in real time within the constraints of summary criminal proceedings.

Judicial Management of Fairness

The data demonstrate that magistrates frequently took steps to reduce the risk of procedural unfairness in
matters involving unrepresented accused. These steps included explaining the sequence of proceedings,
clarifying evidentiary expectations, outlining available procedural options, and, where appropriate, drawing
attention to rights such as seeking an adjournment or raising objections.

The study does not assess the effectiveness of these interventions in outcome terms or in terms of

the perceptions of accused or other courtroom participants. However, the observations illuminate the
balancing exercise required of judicial officers: attempting to provide sufficient explanation to support
comprehension and participation while striving to maintain neutrality within an adversarial framework. The
findings therefore illustrate the practical mechanisms through which fair trial principles are mediated in the
absence of representation, and the limits inherent in that judicial role.

Impact on Other Court Participants and Processes

The study also sheds light on how the absence of representation shapes dynamics within and outside

the courtroom more broadly. Registry staff and the duty lawyer interviewed described additional
communicative and administrative demands in matters involving unrepresented accused. Observationally,
some hearings required additional explanation and case management time.

Given the qualitative design and descriptive nature of the dataset, the study does not draw causal
conclusions regarding delay, efficiency, or systemic burden. However, the findings demonstrate that
representation status forms part of the procedural environment within which contested hearings unfold,
influencing courtroom interaction and management.

177 John Basten and Julian Disney, ‘Representation by Special Advocates’ (1975) 1 University of New South Wales Law Journal 168, 168.
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Procedural History of Representation

The research was unable to systematically examine the procedural history of representation due to lack of
access to court files and the absence of consistently recorded representation data. Courtroom exchanges
occasionally indicated that representation may not be continuous across proceedings, and that some
accused may receive advice or assistance at earlier stages but appear unrepresented at contest.

These observations suggest that representation in summary matters may be episodic rather than stable.
However, the dataset does not permit reliable longitudinal analysis. This limitation underscores the
importance of improved data capture and represents a clear area for future research.

Overarching Findings

When viewed collectively, the findings disclose several cross-cutting patterns concerning representation
and fairness in summary proceedings. The first of these is that a lack of representation remains a

routine and structurally embedded feature of summary criminal proceedings. As in the earlier study,
unrepresented accused appeared in a significant proportion of observed matters, with over half (62%) of
matters observed being unrepresented. Of the small number of observed matters where the accused was
present and that were resolved by contest, almost three quarters were unrepresented. This underscores
the prevalence of lack of legal representation in summary matters and its potential impact on the efficiency
and coherence of proceedings.

Secondly, the study reveals a consistent pattern of what might be described as procedural redistribution.
In the absence of defence counsel, the responsibility for safeguarding fairness shifts. Magistrates assume
an expanded role in explaining process, clarifying issues, managing evidentiary steps and protecting the
accused’s opportunity to be heard. Prosecutors and registry staff likewise adjust their practices. While
these interventions frequently promote fairness in individual cases, they also expose structural strain
within an adversarial system premised on party representation.

Thirdly, the findings demonstrate that fair trial rights are not binary conditions that are either satisfied or
violated. Rather, they operate along a spectrum. Formal guarantees, the right to be heard, to test evidence,
to receive an impartial adjudication, are generally preserved. However, the quality and effectiveness

of participation vary markedly. In some matters, unrepresented accused were afforded time to speak

yet struggled to frame legally relevant arguments or to identify the issues in dispute. In contested

hearings particularly, the absence of structured advocacy often resulted in fragmented or unfocused
presentations, placing pressure on judicial neutrality while simultaneously testing the limits of procedural
accommodation.

From a procedural justice perspective, the four core criteria of voice, neutrality, respect and trust proved
analytically robust. Voice was frequently facilitated, but not always effectively realised. Neutrality required
careful judicial calibration, especially where intervention was necessary to prevent unfairness without
assuming the role of advocate. Respect was most visible in the tone and explanatory practices adopted

by magistrates. Trust, however, is more difficult to observe directly; yet the cumulative effects of delay,
adjournment, and procedural opacity have the potential to shape perceptions of legitimacy, particularly for
those navigating the system alone.

Importantly, the data do not support a simplistic narrative that unrepresented matters are uniformly
chaotic or inefficient. Many were resolved efficiently, particularly where issues were straightforward.
However, when complexity increased, whether due to evidentiary disputes, vulnerability, language barriers,
or misunderstanding of legal standards, the absence of representation potentially amplified procedural
risk and loss of substantive justice. In this sense, representation functions less as a luxury and more as an
enabling condition for the coherent operation of adversarial justice.

The study also highlights the implications of adjournments and listing practices. A significant proportion
of matters listed for contest did not proceed as such. While adjournments are an accepted feature of
criminal case management, their frequency in matters involving unrepresented accused reinforces the
earlier conclusion that lack of representation generates downstream institutional costs. The financial
and emotional burdens of delay are not confined to accused persons; they extend to witnesses, legal
practitioners, registry staff and judicial officers.
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This report does not argue that every unrepresented accused requires state funded legal representation.
Nor does it suggest that summary proceedings involving unrepresented accused are inherently unfair.
Rather, it demonstrates that moving towards a goal of achieving fairness in this context is labour-intensive.
It depends on judicial vigilance, institutional flexibility, and the willingness of court actors to recalibrate
adversarial norms in real time. Where these adjustments are absent or insufficient, the risk is not
necessarily injustice but diminished procedural clarity and weakened experiential fairness.

Several implications for future research arise. First, there remains a pressing need for longitudinal and
system-wide data on representation status in summary proceedings. The inability to track representation
over time limited this study’s capacity to assess how individuals move in and out of legal assistance.
Accurate administrative data would significantly enhance evidence-based policy development.

Secondly, further research is required on the effectiveness of existing supports, including duty lawyer
schemes, diversion programs, early intervention services, and the provision of interpreters. While these
mechanisms play a stabilising role, their reach and consistency warrant closer evaluation.

Thirdly, there is scope for comparative research across metropolitan, suburban and regional courts, as
well as specialist lists. The present study was confined to Melbourne and cannot claim representativeness
across all jurisdictions. Broader geographic and institutional sampling would enrich understanding of
contextual variation.

Fourthly, the perspectives of accused persons themselves remain underexplored. Ethical and practical
constraints limited this study to observational and professional accounts. Future research incorporating
carefully designed participant interviews would deepen insight into how fairness is experienced from the
standpoint of those most directly affected.

Finally, reform discussions should adopt a systemic lens. The challenges presented by unrepresented
accused do not arise solely at the point of contest. They often originate earlier: in legal aid eligibility
settings, in charging decisions, in disclosure practices, and in pre-hearing engagement. Solutions are
therefore unlikely to be effective if confined to courtroom management alone. As prior scholarship has
suggested, meaningful reform requires a holistic approach that recognises the interconnected roles of all
court participants.

In sum, this study confirms that the presence of unrepresented accused in summary criminal proceedings
is neither peripheral nor temporary. It is a structural feature of contemporary criminal justice. The question
is not whether courts can continue to manage without universal representation, but how fairness can be
preserved, in substance as well as form, within those constraints. By documenting courtroom practice and
situating it within fair trial doctrine and procedural justice theory, this report aims to contribute to a more
evidence-based and practically grounded conversation about that task.

It is hoped that these findings will assist judicial officers, court administrators, legal aid bodies and
policymakers in understanding both the resilience and the fragility of fairness in summary criminal justice,
and in shaping reforms that strengthen the integrity and legitimacy of the system as a whole.
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Appendix A: Coding Sheet for
Observation of Unrepresented Accused
Matters

Date

Time Started

Time Ended

Total Time

Contested hearing or contested mention

Offence Type
Consent to jurisdiction? Y/N/NA
Plea (where applicable) G/NG/NA

Result (e.g. sentenced, adjourned, stood
down) Include outcome where possible

Represented? (Y?N) Where possible, Y/N
include nature of representation (e.g.
solicitor, barrister, duty lawyer)

Accused asked if they had sought legall Y/N
advice?
Had accused sought legal advice? If yes, Y/N

nature of advice.

Discussion about whether the accused Y/N
could/should seek legal advice/obtain
representation?

Number of witnesses (if any)

Any other preliminary matters discussed? Y/N
If so, what?

Beginning of prosecutor’'s summary
(time)

End of prosecutor’'s summary (time)

Set out below each interaction according to the coding protocol (see reverse) and provide a brief
summary of the nature of the interaction. Where relevant, include qualitative comments such as whether
accused appeared to understand.

Any other issues?
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Set out below a brief description of the interactions in the courtroom following on from the prosecutor’s
summary of the case using the following codes.

MP Magistrate Addressing Prosecutor
PM Prosecutor Addressing Magistrate
MA Magistrate addressing accused
AM Accused Addressing Magistrate
PA Prosecutor Addressing Accused
AP Accused Addressing Prosecutor
MD Magistrate reading documents/deliberating
XC Examination in chief

XXN Cross examination

RX Re-examination

Other e.g. translator, support person

For each interaction, briefly characterise the nature of the interaction:

e Fact

e Law

e FEvidence

e Penalty

e Personal circumstances.

e Other
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