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Foreword

From December 2021 to the end of March 2022, | was resident in Darwin coming to terms with my role
as Acting Treaty Commissioner for the Northern Territory. At the same time, the trial in R v Rolfe was in
full swing.

Senior Constable Zachary Rolfe had been charged with the murder of a 19 year old Aboriginal man in his
home in the very remote Northern Territory community of Yuendumu. | attended the Supreme Court
to meet the family of the young deceased man. On the day | attended the summing up had just been
completed and the family were hopeful but understood the difficulties.

That trial was conducted before a jury that did not include a single Aboriginal person. That fact attracted
some media attention when the jury was sworn in and a lot more attention when a not guilty verdict
was returned. For my own part, there can be no justification that permits a First Nations person in the
Northern Territory to be tried before an all-white jury. First Nations people make up approximately one
third of the Northern Territory population.

The analysis that occurred during and after the verdict in Rolfe turned to the Juries Act 1962 (NT) and the
Juries Regulation 1983 (NT) which provides that jurors may only be drawn from the relevant jury district,
and limited jury districts to the suburbs of Darwin and the Alice Springs, both areas in which Aboriginal
people are grossly outnumbered by non-Aboriginal people.

There are many knots in the Australian justice system which must be untangled, and ensuring
representation of Aboriginal people on the juries, and benches, as the arbiters of fact, is a large knot.

First Nations disenfranchisement from jury system is not new, nor is disconnected from Australia’s
colonial DNA. But it's continued presence does nothing to give First Nations people any confidence that
the system is one which is inclusive, fair, or just. The authors of this report have advanced the discussion
and laid bare in clear form the issues and options for further understanding which might lead to reform.
Itis up to others to now take action.

Tony McAvoy SC, LLB (QUT), LLD (Honoris Causa) (UTS)

Frederick Jordan Chambers,

Member of the Referendum Working Group

Council Member, AlJA

Co-Convenor of the Indigenous Justice Committee of the AlJA.
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Note from the President

| congratulate Professor Jill Hunter and Sharleigh Crittenden for producing this ground breaking Report
‘The Australia Jury in Black and White' based on their in depth research and conclusions drawn from
multiple sources. The long-standing barriers to Indigenous representation on juries must be urgently
addressed if the administration of justice is to have any credibility in the parts of the community most
affected by its decisions.

The AlJA Council resolved to directly commission this work, as although the issue is not new, the lack of
reform in the past has led to sharp and justifiable criticism of the existence of being tried by ‘ones peers.
The failure to address the barriers to first peoples’ representation on juries, as the Report makes plain,
has long been acknowledged in legal, judicial and policy circles. This failure must not continue.

Rather than focus only on the problem, this report make recommendations for positive change. Some
of the suggested reforms may be difficult and take time, others simply require the legislative will. In his
Foreword to the Report, Tony McAvoy SC refers to the lack of representation of Indigenous people on
juries as a large knot to be untangled. Whether long term or short term reforms are attempted, this
Report shows ways to unravel or undo the knot which for so long has plagued the justice system.

(]
Jenny Blokland

Judges Chambers
Supreme Court of the Northern Territory
President, Australasian Institute of Judicial Administration.
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Executive summary

This report reviews claims that Indigenous Australians are under-represented on contemporary juries.
Its aim is to identify the major legal and process-linked barriers to First Nations people accessing equal
jury franchise and to this end, it draws on existing literature, law reform reports, statistics, case law and
legislation to determine how and why (and if) this under-representation exists and to explore strategies
for change for closing this particular gap. On occasions, given the lack of statistical data on the topic, the
report draws on credible anecdote!

The modern jury is described in case law, in academic literature and reflected in the popular imagination
as an inclusive and democratic institution. The High Court of Australia recognises the representative
jury as operating as a proxy of democratic legitimacy within the criminal justice system because full
jury participation is central to the integrity of the institution of the jury. The so-called ‘genius’? of the jury
system requires it to be non-discriminatory. Otherwise, it does not reflect ‘the ordinary experiences of
ordinary people [drawn] from collective experience of ordinary affairs’,® nor does it infuse the jury with ‘a
deep-seated conviction of free men and women about the way in which justice should be administered’*

However, this widely accepted conception of the jury is relatively recent. Less than 100 years ago, juries
were a place reserved solely for propertied white men. While the gender barrier was removed in the latter
half of the twentieth century,® and class barriers generally ended slightly earlier,® race-based obstructions
have proved more obstinate. Indigenous political disenfranchisement caused Indigenous presence
on the electoral roll (and so on the jury roll or list) to be a work-in-progress taking (and continuing to
take) decades. Non-enrolment on the electoral roll is a significant factor in the absence of Indigenous
Australians from jury pools, jury panels and jury rooms. But there are also other major pressure points
within jury legislation - as well as beyond it - that contribute to this diminished jury franchise.

[tisimportanttoappreciate thatthe lawand processes relatingto Australian juries are not easily accessible.
This is in part because Australian case law addressing challenges to the jury array tends to focus on
restating the primacy of the governing statutory instrument, and as discussed below, this means that its
emphasis is on the statutorily prescribed process of random selection as reflective of a ‘representative’
jury. Each Australian state and territory has its own legislation, and while jurisdictional differences can be
small, detail is key - and it is a laborious exercise to trawl through legislative minutiae, to ascertain local
practices, whilst also appreciating the historical context of the legislation and many of these practices.
However, in the absence of direct comprehensive information and rigorous statistical data, this is the only
available window into actual practices.

This report is based on research funded by the Australian Institute of Judicial Administration, by research
funding from the Australian Research Council Discovery Project grant 2019-2023 (DP190100940), ‘Juries,
Justice and Citizenship: Historicising Women’s Inequality’ (Hunter, Lead Chief Investigator, with Diane
Kirkby, Penny Russell and Alecia Simmonds) and supported by the Faculty of Law & Justice Indigenous
Cadetship program. We thank Jill Anderson for her guidance on aspects of this research, and Alison
Macdonald and Kate Thomas of AlJA for their support and encouragement.

-

For instance, including evidence from court proceedings.
Doney v The Queen [1990] HCA 51; (1990) 171 CLR 207, 214 (Deane, Dawson, Toohey, Gaudron and McHugh JJ).
Doney v The Queen [1990] HCA 51; (1990) 171 CLR 207, 214 (Deane, Dawson, Toohey, Gaudron and McHugh JJ).

A~ W N

Kingswell v The Queen [1985] HCA 72; (1985) 159 CLR 264, [47] (Deane J in dissent). See J. Hunter ‘Gendering the Australian Jury’
(2022) 9(2) law&history 1.

5 SeeA. Choo and J. Hunter, ‘Gender Discrimination and Juries in the 20th Century: Judging Women Judging Men’, (2018) 22(3)
The International Journal of Evidence and Proof 1.

6  See J. Hunter ‘Gendering the Australian Jury’ (2022) 9(2) law&history 1.
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Next steps

Legislation can correct many of the points of disproportionate and inappropriate impact on potential
First Nations jurors identified by this report. However, we recommend a full-scale evaluation process be
undertaken with broad Indigenous community consultation. Principles of self-determination require that
Indigenousvoices and perspectiveslead and shape changesto make equality of Indigenous representation
on juries an everyday reality.” To this end, Ontario, Canada offers useful illustrations of such initiatives.t We
identify the following as the major pressure points in the law and its processes compromising Indigenous
representation on juries:

Non-inclusion on jury lists

* Non-inclusion on the electoral roll

* Inadequate updating to the electoral roll

* Insufficiently inclusive jury district boundaries

e Jury summons non-delivery

Removal from jury lists — Disqualifications & exclusions/exemptions

» Criminal history disqualifications inappropriately extensive

Elimination from the jury: Challenges, excusals and self-eliminations

¢ Jury summons non-responses and/or excusal requests

— Financial burden - e.g,, travel and/or arranging alternative care for family or others

— The jury summons failing to adequately communicate

o Peremptory challenges

» Prosecution stand asides

« Caring responsibilities in the extended family and in the community
» Disproportionate chronic health problems

e Otherissues

— Language challenges
— Fear, alienation and distrust of the criminal justice system

— Cultural constraints: e.g., extended kinship, community ties.

A summary of the strategies for responding to these pressure points is located on pages 58-60.

7 Indigenous-led consultation is important, as is the adoption of research methodologies that comply with the AIATSIS Code
of Ethics for Aboriginal and Torres Strait Islander Research (AIATSIS 2020). See also, V. Tauli Corpuz, Report of the Special
Rapporteur the Rights of Indigenous Peoples, UN Doc A/HRC/42/37 (2 August 2019) and United Nations Declaration on the
Rights of Indigenous Peoples, GA Res 61/295, UN Doc A/RES/61/295 (2 October 2007, adopted 13 September 2007).

8 Discussed below in Strategies For Affirmative Action & Sustainable Change.
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Introduction

[Tlhe representation of Aborigines on juries has changed little in recent years. In those parts of
Australia where Aborigines represent a sizable proportion of the population, it is still rare for an
Aborigine to sit on a jury. Aborigines may be excluded due to their inability to understand English, or
because, not being on State or Territory electoral rolls, their names are not on jury lists. Other factors
(such as challenges by prosecution or defence counsel) also play a part. It is a matter for concern
that Aborigines are so disproportionately represented in the criminal justice system, but so seldom
appear on juries.®

Indigenous representation on Australian juries came to national prominence in 2022 when the family of
Kumanjayi Walker spoke to the media following the acquittal of Northern Territory police officer Zachary
Rolfe by an all-white jury of the murder of 19-year-old Kumanjayi. They described their sense of alienation
from the criminal justice system.

It was hard to come here. We thought we were coming to a neutral ground, where we would have a
multicultural jury, instead of just non-Indigenous people, but there were no Yapa (Indigenous) people
onthat jury. We felt we were left out. Are we not part of Australia? We want Yapa people on that jury. It's
always Kardiya (white) people on that jury, they see through their eyes but they need to see through
our eyes too.”°

Just five months before the Rolfe trial, in Western Australia, an all-white jury acquitted a white police
officer after he shot and killed a young Indigenous woman, JC. This triggered a similar public outcry
from Indigenous communities.” Further, as Crittenden notes, these trials reflect and repeat centuries
of despair from Indigenous communities of seeing justice done.”? How and why Indigenous Australians
are under-represented on juries is most readily appreciated when the history of their diminished access
to jury franchise rights is placed in the context of the last half century of case law and the glacial pace of
legislative responses to righting Indigenous political disenfranchisement.

Indigenous people were specifically denied the right to vote in 1902 when the Commonwealth granted
the vote to people aged 21 and over. The compulsion to enrol to vote was legislated for non-Indigenous
Australian citizens (at the Commonwealth level) in 1911, and to vote in 1924. The right to vote was extended
to Indigenous Australians only in 1962, with the obligation to enrol and to vote not created until 1983."

9 ALRC, Recognition of Aboriginal Customary Laws (Report 31, 1986), [590].

10 H. McGlade, ‘All-white juries are a symptom of structural racism’, SBS, (online, 14 March 2022) <http://www.sbs.com.au/nitv/
article/2022/03/14/opinion-all-white-juries-are-symptom-structural-racism>.

1 R.Trigger, ‘The moment an Aboriginal woman was shot dead shown in WA police officer's murder trial at WA's Supreme Court),
ABC News (online, 5 October 2021) <https://www.abc.net.au/news/2021-10-05/aboriginal-woman-jc-murder-trial-police-
shooting-geraldton/100502832>. See also S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary
Representativeness of the Criminal Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2)
law&history 124.

12 S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal Jury
Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) law&history 124,132, citing H. McGlade and J. Purdy,
... No Jury Will Convict”: An Account of Racial Killings in Western Australia’ (2004) 22 Studies in Western Australian History 91.

13 See Commonwealth Electoral Act 1962 (Cth). This over-simplifies a particularly complex topic. In Western Australia, until 1960
(when the Juries Act 1957 (WA) commenced) Indigenous men were not specifically excluded from jury service, but property
qualifications are likely to have functionally excluded them. Changes in the law in 1962 (when the Electoral Act Amendment Act
1962 (WA) commenced) meant that all Indigenous men and women (or those defined as ‘native’ in the Native Administration
Act 1905 (WA)) were not qualified to serve on juries because jury eligibility depended on a person being enrolled to vote for
the Legislative Assembly, and 'natives’ were prevented from enrolling by the Electoral Act 1907 (WA). See more generally, J.
Chesterman and B. Galligan, Citizens Without Rights: Aborigines and Australian Citizenship, Cambridge University Press,
United Kingdom, 1997.

14  Commonwealth Electoral Amendment Act 1983, which commenced on 21 February 1984. Note that there were some exceptions
relating to Indigenous Australians serving in the armed forces or obtaining Certificates of Citizenship.
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According to the Law Reform Commission of Western Australian, it was only ‘when voting was made
compulsory for Aboriginal people, that they became, in a realistic sense, qualified and liable to serve as
jurors for the first time'®®

This slice of history connects the present reality of representative deficiencies in the jury to the centuries
of dispossession and mistreatment of Indigenous Australians in the criminal justice system contributing
to their experiences of ‘profound social, economic and political marginalisation’’® As the UN Special
Rapporteur noted in 2019:

Several factors come into play against indigenous peoples seeking justice. Indigenous peoples
commonly express deep alienation from systems of justice that appear to them foreign and
inaccessible. Judicial structures frequently reflect those of former colonial powers without sensitivity
to indigenous culture. Lack of confidence in the ordinary justice system may arise from a long
history of impunity, marginalization, discrimination and stigmatization and procedures that do not
accommodate or even recognize their cultural specificities.”

Statistical and anecdotal information

We are not aware of any (publicly available) comprehensive and contemporary statistics on Indigenous
jurors. However, there is a thick trail of anecdotal observation and point-in-time statistics that inexorably
support the conclusion that, in 2023, Indigenous Australians are more likely to be under-represented than
non-Indigenous Australians on jury lists and jury panels, and on juries® Some of this data is detailed
in this section with further examples discussed later in the context of exploring how exclusion occurs
and in describing the narrow scope of current in-court remedies. It is important to note that while data
(statistical or anecdotal) from the last century may not reflect current practice, it shows a trend that
appears to continue into the first decade of this century. The dearth of current statistics is frustrating.
To the extent that available figures reflect current practice they demonstrate that across Australia there
exists inadequate statutory foundation and/or inadequate procedures for delivering appropriate jury
representation for Indigenous Australians in the 21st century.

With respect to Western Australia, writing in 1989, Vodanovich reported that despite over 10,000
Indigenous people living in the Perth Metropolitan area, the Deputy Sheriff in Perth could only recollect
over an 8-year period that there were only three or four Indigenous potential jurors on the ‘selection roll'*®
Given compulsion to register to vote commenced only in 1983, this anecdote is unsurprising.?®

In 2011, 3.8% of the population in Western Australia was Indigenous but only 1% of Aboriginal and Torres
Strait Islanders sat on juries in metropolitan areas.?’ These statistics are from the Law Reform Commission
of Western Australia (LRCWA), based on a 2008-2009 exit survey of jurors in metropolitan Perth.? In
regional Western Australia, the Commission noted that Indigenous people comprise higher proportions
of the population compared to metropolitan area, ranging from 8%-45%.2*> The Commission reported
generously on anecdotal information that ‘Aboriginal people appear to be relatively well represented on

15 LRCWA, Jury Trials in Western Australia, Discussion Paper (LRCWA, 2009), p 10, citing L. McKay, The Decline of the Franchise
and the Rise of the I-Generation: A Western Australian perspective (Institute of Public Administration of Australia, Curtin
University, Western Australia Department of Premier and Cabinet, 2006) 11; H. Phillips, ‘Electoral law in the State of Western
Australia: An overview’ (Western Australia Electoral Commission, 2008), 136.

16 C.Cunneen and J. Tauri, Indigenous Criminology (Policy Press, 2017), 1.
17 V. Tauli Corpuz, Report of the Special Rapporteur the Rights of Indigenous Peoples, UN Doc A/HRC/42/37 (2 August 2019), [34].

18 Seealso T. Anthony & C. Longman, ‘Blinded by the White: A Comparative Analysis of Jury Challenges on Racial Grounds’,
International Journal for Crime, Justice and Social Democracy 6(3) (2016) 25-46, 26-27; NSWLRC, Jury Selection, Report 117
(2009), [2.19], [3.19]; NTLRC, Report on the Review of the Juries Act, Report 37 (2013), 19, 25; LRCWA, Selection, Eligibility and
Exemption of Jurors, Project 99 (2010), 8-9.

19 .M. Vodanovich, The Criminal Jury Trial in Western Australia. Ph.D. thesis, (University of Western Australia Department of Law,
1989), cited in M. Israel, ‘Ethnic Bias in Jury Selection’ (1998) 26 International Journal of the Sociology of Law, 35, 42.

20 See also the ALRC's research paper on customary law. It indicated that Indigenous representation on juries was rare: ALRC, The
Recognition of Aboriginal Customary Laws (Report 31,1986).

21 Western Australia, Parliamentary Debates, Legislative Assembly, 22 February 2011, 853, 855 (Mr C Porter, Attorney General,
second reading). This data was gathered by the sheriff's office over a two-year period (Paper 3141, tabled 22 February 2011).

22 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 27.

23 That s, approximately 45% in Derby; over 26% in Kununurra; approximately 20% in Broome and in Carnarvon; between 13%-15%
in Port Hedland and South Hedland; and 8% in Geraldton: LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report
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juries’ in a number of these regional locations.?* However, other reports, also anecdotal, paint a picture
of under-representation. For example, in 2009, the same year of the LRCWA Report, Chief Justice Martin
observed pessimistically that 'it remains the fact that Aboriginal accused are almost always tried by juries
made up entirely, or almost entirely, of non-Aboriginal persons, even in parts of the State where such
juries are not representative of the community as a whole'? Two years later, in that State’s parliament,
John Quigley described direct observations from his ‘reasonably busy [jury trial] practice’ in Albany,
Kalgoorlie, Bunbury, Geraldton, Karratha, Port Hedland, Broome and Kununurra between 1977 and 1999
and observed that:

| have never appeared before or addressed a jury with an Indigenous person on it ... | did not look
around at every occasion that a prosecutor took a peremptory challenge, but | cannot remember in
23 years ever having appeared before a jury in which an Indigenous person was in the jury box. | find it
incredible, given the participation rate of Indigenous people in the criminal justice system as accused
persons ... .l am disturbed by that recollection. ... . 26

A 2007 survey? across New South Wales, Victoria and South Australia based on 1,048 non-empanelled
eligible jurors and 628 empanelled from District Courts, County Courts and Supreme Courts revealed
only three empanelled jurors self-identified as Indigenous. The survey was mostly of metropolitan courts,
but also included some regional areas. The authors estimated that these three jurors represented less
than 1% of the eligible juror population.?

With respect to South Australia, Israel,? citing Hugo®° from 1990, referred to the potential for jury district
boundaries to de-select Indigenous jurors:

Aboriginal people may be disproportionately affected by the practice of drawing jurors from only
three specific regions of South Australia. In particular, more jurors are drawn from Adelaide than any
other part of the state. Although Adelaide contains the largest concentration of Aboriginal people,
there are proportionately fewer Aboriginal people in Adelaide than non-Aboriginal people. Many of the
other urban centres and regions with significant Aboriginal populations fall outside the jury districts
or are more than 150 km from the place where the jury will be empanelled — a reason for automatic
excusal from jury service.

Nearly 20 years earlier, in 1973, Harry Gibson, a Pitjantjatjara man stood trial in Port Augusta charged with
murder. In his challenge to the array the sheriff testified that:

he could not recall any Aboriginal people actually serving on a jury in Adelaide, although he knew
of one person who had served and one who had obtained exemption at Port Augusta. Bright J held
that although Gibson’s counsel had produced evidence that the Aboriginal people were not aware
of anyone from their communities serving on a jury, the sheriff had made no attempt to exclude
Aborigines and was therefore not guilty of any impropriety.®

(2010), 34.

24 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 34, citing ABS, 2006 Census QuickStats: Western
Australia (2007). The anecdotal statistics were from the following sources: O. Deas, Clerk of Courts, Kununurra Magistrates
Court, (18 August 2009); D. Cooper, Aboriginal Fines Liaison Officer, Kununurra Magistrates Court, (18 August 2009), 52. Peta
Smallshaw, Clerk of Courts, Derby Magistrates Court, (18 August 2009). They indicated that approximately 20% of those who
attend for jury service in Kununurra are Indigenous, with usually 4-5 Indigenous people serving as jurors in Derby.

25 W. Martin (Chief Justice of Western Australia), ‘Current Issues in Criminal Justice’, Rotary District Conference, 21 March 2009,
Perth, WA.

26 Western Australia, Parliamentary Debates, Legislative Assembly, 22 February 2011, 852 (Mr JR Quigley, second reading).

27 J. Goodman-Delahunty et al, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia (Research and
Public Policy Series, 87, July 2007).

28 Ibid.
29 M. Israel, ‘Ethnic Bias in Jury Selection’ (1998) 26 International Journal of the Sociology of Law 35, 43.
30 G.J. Hugo, Atlas of the Australian People: South Australia (2nd ed.) (1990) AGPS: Canberra.

31 Rv Gibson (Unreported) Supreme Court, South Australia. 12/121/73, discussed by M. Israel, ‘Ethnic Bias in Jury Selection’ (1998)
26 International Journal of the Sociology of Law 35, 48.

32 J. Goodman-Delahunty et al, Practices, policies and procedures that influence juror satisfaction in Australia, Report to the
Criminology Research Council July 2007 Research & Public Policy Series, 87, 78. To similar effect, a NSW lawyer stated that ‘[r]
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In the 2007 Goodman-Delahunty et al study included interviews with lawyers. A South Australian lawyer
offered the following observation:

A number of the accused are Aboriginal. We rarely have an Aboriginal juror, and rarely is there an
Aboriginal person in the jury panel, which is usually a group of 30 people chosen from the community.
So it seems that Aboriginal persons are either avoiding jury duty, or they’re being excused or being
made exempt before the panel stage.*

The 1986 New South Wales Law Reform Commission’s (NSWLRC) survey found 0.4% of (n=7) jurors
sampled were Indigenous.® Israel also describes a similar NSW scenario to the Harry Gibson challenge in
Port Augusta.** A1994 review of New South Wales juries commissioned by the Australian Institute of Judicial
Administration (AlJA) revealed that Indigenous Australians accounted a similarly minute percentage of
empanelled jurors — that is, less than 0.5%, compared to 7% of the prison population.® Further, in 2017,
the Australian Law Reform Commission (ALRC) reported that Indigenous incarceration is ‘persistent’ and
a ‘growing problem’3¢ Disturbingly, and 30 years on from the 1994 AlJA study, Indigenous Australian adults
are imprisoned at over 11 times the rate of non-Indigenous Australians:

By the age of 23, more than three quarters (75.6%) of the NSW Indigenous population had been
cautioned by police, referred to a youth justice conference or convicted of an offence in a NSW
Criminal Court. The corresponding figure for the non-Indigenous population of NSW was just 16.9%.
By the same age, 24.5% of the Indigenous population, but just 1.3% of the non-Indigenous population
had been refused bail or given a custodial sentence (control order or sentence of imprisonment).?”

Further, 2023 presents an even bleaker picture for Indigenous youth.3®

The level of under-representation on New South Wales juries in the 1980s, 1990s and from the 2007 survey
is also consistent with the Queensland experience described in unchallenged evidence given in Binge v
Bennett.* In this case, Sergeant Bennett gave evidence:

MR HORLER Q. Have you seen an Aboriginal on a jury in Warwick this year? A. No, but their name
does not appear on the roll there.

... Q. Did you ever see an Aboriginal on a jury in Brisbane? A. Once.

Q. When was that? A. Just before | came to Warwick about 1980.

epeatedly I've found that those Aboriginal accused were not being tried by their peers’.
33 M. Wilkie, ‘Inside the Jury’ in D. Challinger, The Jury (Proceedings of the AIC, May 1986), 191.

34 M. Israel, ‘Ethnic Bias in Jury Selection’ (1998) 26 International Journal of the Sociology of Law 35, 48, citing NSWLRC (1986)
Criminal Procedure Report — The Jury in a Criminal Trial, 7.

35 NSWLRC, Jury Selection, 12, citing M. Findlay, Jury Management in New South Wales (AlJA, 1994), 5. Findlay noted that the
figures might under-estimate Indigenous representation because Western NSW was not included in the study. However, the
NSWLRC, Criminal Procedure Report — The Jury in a Criminal Trial (1986) made similar findings.

36 ALRC, Pathways to Justice, 2017, 21.

37 D.Weatherburn, Arresting Incarceration—Pathways out of Indigenous Imprisonment (Aboriginal Studies Press, 2014) 5, quoted
by the ALRC, Pathways to Justice-Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples, Report
133 (ALRC, 2017), 43.

38 Asof 24/2/23, the rate is 2,330 per 100,000 Aboriginal and Torres Strait Islander adults to an overall population rate of 201 per
100,000 adults: Australian Bureau of Statistics (ABS), ‘Prisoners in Australia’ <https://www.abs.gov.au/statistics/people/crime-
and-justice/prisoners-australia/latest-release#prisoner-characteristics-australia>.

39 Binge v Bennett (1988) 13 NSWLR 578. This case involved an appeal of an extradition order to Queensland for riot-related
charges. The Court of Appeal quashed the order, which was remitted to the Supreme Court, before Smart J in Binge v Bennett
(1989) 42 A Crim R 93. Similar prejudice-based claims arising from the trial venue are described in M. Israel, ‘Ethnic Bias in Jury
Selection’ (1998) 26 International Journal of the Sociology of Law 35. Israel reports on cases where Indigenous defendants
had their trials moved from ‘racially divided towns’, citing a 1985 Western Australian trial that was moved from Port Hedland
to Karratha [R v O’'Brien (unreported) Supreme Court, Karratha, 1/5/85]. He quotes a former president of the Criminal Law
Association stating such moves should occur ‘where white residents thought of Aborigines as ‘trash™: Daily News 6/6/86 ‘Legal
Man in Call on Race Trials’.
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Other witnesses in the same proceedings repeated this theme. Brisbane barrister, Colin Bennett, gave
evidence in both the Supreme Court and Court of Appeal proceedings.*® With reference to his forty-year
career, Bennett said that, while he had ‘seen many juries empanelled and selected for jury service at
criminal trials with a number involving Indigenous defendants:

during all the years of my practice in Queensland | have seen only a small number of Aboriginal people
empanelled for jury service and that with the one exception ... | have never seen an Aboriginal person
selected to actually sit on a jury for a trial.*?

Evidence from a solicitor working mainly in Brisbane, with nine months in Townsville, was similar - he
had ‘never seen an Aboriginal person on a jury panel or on a jury in Brisbane'*® Mr Sturgess, then the
Queensland DPP, gave consistent evidence. A Crown Prosecutor with 5 years’ experience who gave
evidence, recalled 'seeing one Aboriginal, part-Aboriginal or Torres Strait Islander, serve on a jury’ out of
30 trials. He also distinguished between sitting jurors and Indigenous presence on jury panels and on jury
rolls. He remembered:

seeing Aboriginals, part-Aboriginals or Torres Strait Islanders on the jury panels but he could not
remember seeing any of them on the jury but there was possibly one [and] in his general observations
he referred to it being quite common to see Aboriginals on jury panels in Townsville, Cairns, Innisfail
and Mackay.*

A court bailiff described Cairns ‘as an exception to the general position’* testifying that in the past 10
years he had seen an increase in the number of Indigenous people on the jury list, indicating that (in 1988)
it ‘averages two to three per list of 50 persons’*®

There is more discussion of this case below in the context of peremptory challenges. These observations
are now over 30 years old. With reference to more recent times, as Crittenden notes, interviews of serving
jurors in Brisbane conducted in 2009 for the Queensland Law Reform Commission (QLRC) reference
found that no juror self-identified as Indigenous.*” This was supported by ‘anecdotal feedback’ from the
Queensland Aboriginal and Torres Strait Islander Legal Service that there is ‘[n]ext to no Indigenous
Australian representation on juries involving Indigenous defendants.*® Data is sorely needed to establish
the status quo.

40 Binge v Bennett (1989) 42 A Crim R 93 (NSW SC); Binge v Bennett (1988) 13 NSWLR 578, (1988) 35 A Crim R 273 (NSW CA).
41  Binge v Bennett (1988) 13 NSWLR 578, (1988) 35 A Crim R 273 (NSW CA), [3] of affidavit.

42 Binge v Bennett (1988) 13 NSWLR 578, (1988) 35 A Crim R 273 (NSW CA), [4] of affidavit. He also testified that he had ‘never
seen an Aboriginal on a jury at Ipswich,: Binge v Bennett (1989) 42 A Crim R 93, (1989) 98 FLR 193.

43 Binge v Bennett (1989) 42 A Crim R 93 (NSW SC).
44 Binge v Bennett (1989) 42 A Crim R 93 (NSW SC). Emphasis added.
45 Binge v Bennett (1989) 42 A Crim R 93 (NSW SC).

46 See also, R. Hulls, ‘Opening Address’ Aboriginal Justice Issues (AIC, 1993), 3: ‘I do not recall ever having an Aboriginal person on
a jury for the trial of an Aboriginal person in the five years, that | was with the Aboriginal Legal Service’ <https://www.aic.gov.au/
sites/default/files/2020-11/proceedings21.pdf>.

47 S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal Jury
Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) law&history 124, 136-37, citing QLRC, A Review of
Jury Selection, [4.14].

48 S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal Jury
Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) law&history 124,138, citing QLRC, A Review of Jury
Selection, [11.29].
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Law reform

State and Territory law reform bodies have addressed the issue of jury selection on numerous occasions.*
In their reports Indigenous representation has arisen for consideration. Reports include those by the
ALRC?®® and by the Western Australian,” Queensland,’? Northern Territory,5® and New South Wales®* law
reform bodies.® In summary, these law reform bodies have recommended:

49

50

51
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53
54
55
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developing strategies to increase the number of Indigenous people on the electoral roll.

supplementing the electoral roll for the purposes of compiling jury lists with names from Centrelink
and motor vehicle registry databases.5®

amending jury legislation to allow for additional methods of service for jury summons.%’
reducing disqualifications based on criminal history.5®

monitoring/reviewing peremptory challenges.>®

providing, where appropriate, support mechanisms instead of disqualifying potential jurors.®®

providing, where needed, support with travel and accommodation (practical and financial) for people
from Indigenous communities when they are summoned for jury service to attend court.®

reviewing jury district boundaries.5?
establishing strategies to facilitate the return of juror questionnaires.®®

considering, where absent, the introduction of a statutory power to enable trial judges to respond to
an apparently unfair jury composition jury.%*

Some of these reviews have looked at jury selection and empanelment in more general terms: see, e.g. NSWLRC, Jury
Selection, Report 117 (2007); VicLRC, Jury Empanelment, Report 27 (2014). Other reviews have focused more specifically on
issues around inclusivity and representativeness: see, e.g., LRCWA, Participation of People with a Disability in Jury Service
Discussion Paper (March 2020); VicLRC, Inclusive Juries - Access for People who are Deaf, Hard of Hearing, Blind or Have Low
Vision, Consultation Paper (2020).

ALRC, Equality, Capacity and Disability in Commonwealth Laws (Report 124, 2014); ALRC, Recognition of Aboriginal Customary
Laws (Report 31, 1986).

LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010). See also LRCWA, Participation of People with a
Disability in Jury Service, Discussion Paper March 2020.

QLRC, A Review of Jury Selection, Report 68 (2011).
NTLRC, Report on the Review of the Juries Act, Report 37 (2013).
NSWLRC, Jury Selection Report 117 (2007).

From our research, the law reform bodies in Tasmania, Victoria, South Australia and the ACT have not specifically considered
the under-representation of Indigenous people on juries.

NTLRC, Report on the Review of the Juries Act, Report 37 (2013), 20.
NTLRC, Report on the Review of the Juries Act, Report 37 (2013), 19.
QLRC, A Review of Jury Selection, Report 68 (2011), Chapter 6.
NSW LRC, Jury Selection, Report 117, (2007), [10.58].

VicLRC, 'Inclusive Juries - Access for People who are Deaf, Hard of Hearing, Blind or Have Low Vision’, Consultation Paper
(2020), [2.13]-[2.14]; ALRC, Equality, Capacity And Disability In Commonwealth Laws (Report 124, 2014), Recommendation 7-12.
See also Criminal Code, 1985 (Canada), s 627: ‘The judge may permit a juror with a physical disability who is otherwise qualified
to serve as a juror to have technical, personal, interpretative or other support services.

QLRC, A Review of Jury Selection, Report 68 (2011), Recommendations 11-2 and 11-3. However, we note that the QLRC (at [11.56]
referred to the Queensland Law Society’s concern that despite Indigenous under-representation it considered ‘[t]Jo impose a
system where indigenous persons are summonsed from more further reaching localities would only create hardship, particularly
in regional areas’ These are valid concerns and justify the kind of consultation discussed later in this report.

NTLRC Report on Review of the Juries Act (2013), 21; QLRC A Review of Jury Selection, Report 68 (2011), Recommendation 11-1;
LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 38. Note also that the QLCRC indicated that it was
apparent that many Indigenous communities in Queensland fell outside the jury districts, QLRC, A Review of Jury Selection,
Report 68 (2011), [11.27].

The NSWRLC, Jury Selection, 2007, [9.30] indicated there was a 'need to balance enforcement with the risk of alienating the
community, or forcing uncooperative people to serve as jurors’. However, the QLRC, 2011, [14.79], suggested non-return be
made an infringement notice offence (and similarly, see the LRCWA at 141).

QLRC, A Review of Jury Selection Report, (Report 68, 2011), [11.07] (recommending against), cf Jury Act 1977 (NSW), s 47A.

The Australian Jury in Black & White



» providing culturally appropriate educational programs within Indigenous communities that promote
jury service.

» conducting research to determine the extent of representation of Indigenous people on juries and the
factors impacting on their jury participation.®®

Most recently, the Northern Territory Aboriginal Justice Agreement Action Plan 2021-2022 has instigated
a review of the Jury Act 1962 (NT) by the Northern Territory Law Reform Committee (NTLRC),*” ‘to identify
any discriminatory impacts on Aboriginal people and identify how these can be addressed'®® The result of
this review has not yet been published. In addition, the 1986 ALRC Recognition of Aboriginal Customary
Laws Report considered extensively the challenges relating to trial by jury for ‘traditionally orientated’
Indigenous Australians noting that ‘particular problems ... can arise in some cases with customary law
elements where members of the jury are disqualified under the relevant customary laws from hearing
certain evidence'® These matters are not reviewed here.

As this report reveals, academics and state and territory law reform bodies have recognised First Nations
under-representation onjuries. Yet there has been and continues to be, an absence of sustained initiatives
addressing the problem. Aside from the Australian Electoral Commission’s (AEC) strategies to enhance
Indigenous enrolment, few if any, positive reforms have been implemented.”

Importantly, in 2006 the ALRC recommended that the Standing Committee of Attorneys-General initiate
an inquiry into the operation of the jury system, including such matters as eligibility, empanelment,
warnings and directions to juries. The envisaged inquiry would engage law reform bodies from a number
of jurisdictions (as took place with the Uniform Evidence Law reference).” To date, no such inquiry has
taken place. Later in this report, we refer to reforms that have taken place beyond Australia, chiefly in
Canada and Argentina, that have identified and responded to Indigenous under-representation on juries.

65 QLRC, A Review of Jury Selection Report, (Report 68, 2011), Recommendation 11-4.
66 QLRC, A Review of Jury Selection Report, (Report 68, 2011), Recommendation 11-5.

67 See also Northern Territory Aboriginal Justice Agreement Implementation Plan 2021-2027,17. The 2022 reference to the NTLRC
is to ‘review and reform legislative provisions within the justice system that are unfair, discriminatory or detrimental to Aboriginal
people’: Northern Territory Aboriginal Justice Agreement Action Plan 2021-2022.

68 Northern Territory Aboriginal Justice Agreement Implementation Plan 2021-2027, Aim 1, 17. See also the Northern Territory
Aboriginal Justice Agreement Action Plan 2021-202 and Northern Territory Aboriginal Justice Agreement Implementation Plan
2021-2027, Aim 1,17. The 2022 reference to the NTLRC is to ‘review and reform legislative provisions within the justice system
that are unfair, discriminatory or detrimental to Aboriginal people”: Northern Territory Aboriginal Justice Agreement Action Plan
2021-2022.

69 ALRC, Recognition of Aboriginal Customary Laws (Report 31,1986), [586].

70 Seee.g., S.Schubert, 'Zak Grieve: Indigenous people under-represented on juries, lack faith in legal system, lawyer says’, ABC
News (online, 25 August 2017) <https:/www.abc.net.au/news/2017-08-25/zak-grieve-indigenous-people-underrepresented-on-
nt-juries/8840058.

71 See Recommendation 18-1: ALRC, Uniform Evidence Law, (Report 102, 2006) 34.
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Guiding principles

In recognition of the fundamental role of the jury in our justice system, we adopt the
uncontroversial position that wide participation should be encouraged, and that initiatives
to enhance inclusion should be a feature of all jury selection processes. We adopt six guiding
principles relevant to juror selection articulated in the 2010 report of the Law Reform
Commission of Western Australian. They are that:

1. juries should be, and be perceived to be, an 'independent, impartial and competent' lay tribunal.

2. juries be ‘randomly selected and broadly representative’.

3. wide participation in jury service is to be encouraged.

4. adverse consequences of jury service be avoided.

5. relevant laws should be ‘simple and accessible’.

6. local conditions should inform reform.”?

72 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 11.
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Reasons for the lack of Indigenous
representation

There are undoubtedly pervasive social, economic, cultural and attitudinal reasons why
Indigenous Australians are under-represented in civic and political institutions. Typically,
these reasons are borne out of the impact of colonisation and marginalisation. As a result,
the impact of colonisation (and the associated disadvantage and alienation experience by
First Nations Australians) is a theme recurring throughout this report.

The following words by Justice Smart reflect the position adopted in Australian case law where Indigenous
defendants have challenged all-white juries:

[Tlhe lack of Aboriginals in both jury panels and juries is to be greatly regretted. The present system
of making up jury panels does not of itself discriminate against Aboriginals. However, it is a system
which, because of their education, lifestyle and attitudes, does not readily encompass them.”

These sentiments are based on the adoption of the view that the legislated jury selection process
comprehensively provides a process for creating randomly selected juries — and therefore for establishing
representative jury rolls, jury panels and juries. For this reason, where selection and related processes are
compliant with the relevant legislation, objections to a particular jury or jury panel based on their lack of
representativeness or their racial bias are likely to fail.”* However, our research suggests that the system
has (at worst) actively operated against the inclusion of Indigenous Australians on juries and (at best)
failed to adapt to facilitate their inclusion. The following sections address the pressure points that appear
to most disadvantage Indigenous people:

* Non-inclusion on jury rolls
e Exclusion from jury rolls due to disqualification
o Peremptory challenges

o Excusals and other forms of self-elimination

73 Binge v Bennett (1989) 42 A Crim R 93, Smart J.

74 See S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal
Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) law&history 124, 142 for a discussion on R v
Woods & Williams.
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Non-inclusion on jury roll

Jury districts and the representative jury

In four Australian jurisdictions, law reform bodies and at least one commentator have observed that jury
district boundaries can impact on the inclusion of First Nations Australians on juries. This concern has
been raised in relation to:

e Northern Territory”
e South Australia’™
e Queensland”

o Western Australia.”®

States and territories are divided into jury districts. These form the basis of jury rolls (or lists).” Unlike
electoral districts that capture all potential electors, it seems that citizens in some relatively remote
areas of Australia - that is, remote relative to the nearest courthouse - are excluded from jury service
because they live beyond jury district boundaries and so are not included in jury rolls, and hence are not
summonsed for jury service. This exclusion impacts mostly on Indigenous Australians. We note that some
jurisdictions ensure that all people on enrolled to vote are included in a jury district.®°

In Binge v Bennett, a late 1980s case discussed earlier, and returned to again in relation to peremptory
challenges, Smart J summarised the evidence of the then DPP, Mr Sturgess that, regarding residential
addresses of potential jurors distant from courthouses was, in his view, a cause of Indigenous under-
representation on juries. Sturgess:

... attributed [the] ... lack [of Indigenous jurors] to them not being on the jury lists. To be placed on the
jury list you have to enrol as an elector and be placed on the electoral rolls. Next, you must live within
a jury district. In Brisbane this means within specified electorates and broadly they seem to cover the
area within a radius of 15-20 km from the centre of Brisbane. There are specific jury districts for some
cities and towns. Where there is no specification the jury district of every court town shall be the area
within a radius of 10 km from the court house.®'

The setting of appropriate jury district boundaries raises broad considerations linked to the delivery
of justice services to all communities across Australia. Sturgess’s reference to a default jury boundary
radius (described as 10 kilometres in Queensland in 1988) reflects the days before extensive private
car ownership. A limit on distance was created to ensure compulsory jury duty was not unduly onerous.
Nowadays travel from remote areas still remains potentially challenging, requiring consideration be
given to people in these communities accessing all aspects of the administration of justice, including
responding to jury summonses.

75 NTLRC, Report on Review of the Juries Act (2013), 21. The Northern Territory jury districts are defined in Jury Regulations 1983
(NT), reg 4.

76 M. Israel, ‘Ethnic Bias in Jury Selection’ (1998) 26 International Journal of the Sociology of Law 35, 43.
77 QLRC, A Review of Jury Selection Report, (Report 68, 2011), Recommendation 11-1.
78 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), Recommendation 13, 38.

79 The jury roll (or list) comprises of the list of names of the persons summoned by a sheriff to serve as jurors. It is prepared for
a jury district by the sheriff by random selection from the state or territory electoral roll, amended to remove people who are
disqualified or who are in an exempt category.

80 See for example, Jury Regulation 2022 (NSW), regs 4 & 5.

81 Binge v Bennett (1989) 42 A Crim R 93, (1989) 98 FLR 193, citing s 11 of the Jury Act 1929 (Qld). This exclusion from jury districts is
also noted by the QLRC, A Review of Jury Selection, Report 68 (2011), [11.27]. Note that Queensland jury districts are defined in
Jury Regulation 2017 (QId), Schedule 1. Descriptions link to certain court districts or by reference to designated distances from
described courthouses (from 15-25 kilometres).
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The judgment in R v Rolfe (No 1)82 on a change of venue application illustrates the issues that are weighed
when a jury trial is held arising from an incident occurring in a remote community. The Supreme Court
considered travel by witnesses and jurors, pre-trial publicity and the size and composition of the jury pool.
The shooting of a Warlpiri man, Kumanjayi Walker, had occurred in his mother’s house in Yuendumu, 300
kilometres north west of Alice Springs.

Yuendumu is located on Aboriginal Land and is described by Mildren AJ as not generally accessible to the
public without a permit:

It is sufficiently remote from Alice Springs to provide only a weak claim to be in the locality where the
crime was committed. The Alice Springs jury roll does not extend to Yuendumu. It is unlikely that any
potential juror would have had reason to visit the area unless the potential juror was a police officer,
nurse, relative of a resident, teacher or government worker or contractor. Some of these potential
jurors would not be eligible to serve as a juror.®®

His Honour responded to defence submissions that if the case proceeded in Alice Springs ‘a biased juror
might find its way into the jury room because there was limited or no capacity for the Accused to trace
the familial of people in the jury pool to determine which jurors are linked back to the Deceased’® Acting
Justice Mildren observed that:

[t]he jury panel does not include residents from Yuendumu, so the risk is limited to Alice Springs
residents who might be related to the Deceased, either directly or through extended family members.
For various reasons which are not necessary to consider here, the jury pool will be unlikely to have
many people of Aboriginal descent amongst their numbers. In my experience, when an Aboriginal
person is on trial, jury panel members who are connected with the Accused invariably seek to be
excused. | expect that the same would apply when the alleged victim is Aboriginal.®

It is important that the appropriate balance is struck between, on the one hand, increasing access to and
participation in the administration of justice by expanding jury districts and, on the other hand, preventing
undue burden and hardship to those who live in more remote locations. This means addressing practical
issues such as the potential financial and logistical burdens associated with travel to courts, and where
necessary, the provision of accommodation.® First however, potential jurors need to be included on the
electoral roll.

82 [2020] NTSC 80.
83 Rv Rolfe (No 1) [2020] NTSC 80, [11].
84 Rv Rolfe (No 1) [2020] NTSC 80, [19].

85 R v Rolfe (No 1) [2020] NTSC 80, [19]. The trial was ordered to be transferred to Darwin because of a finding that there was a
reasonable possibility that fair trial would be considerably reduced.

86 The LRCWA proposed guidelines for determining whether a person summons for service be excused where the excusal as of
right is abolished and identified a number of issues that might be considered, including ‘excessive travel’ for instance, living
more than 100 km from the courthouse, which may give rise to excusal without further explanation: LRCWA, Selection, Eligibility
and Exemption of Jurors, Final Report (2010), 21.
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Table 1: Jury districts: ACT, NSW, SA, Tasmania & Victoria®’

m Definition of Jury District Area

ACT

There are no separate jury district areas in the ACT.

Area of State/Territory

2 351.4 km?

NSW

A jury district comprises ‘such electoral districts or parts of
electoral districts’ as the Sheriff may determine ‘from time to
time'.

801 315.4 km?

NT

NT has two jury districts. The jury district for Alice Springs
comprises the municipality of Alice Springs. The jury district
for Darwin comprises the area of land in the electoral divisions
of Blain, Brennan, Casuarina, Drysdale, Fannie Bay, Fong Lim,
Goyder, Johnston, Karama, Nelson, Nightcliff, Port Darwin,
Sanderson and Wanguri.

1352176.1 km?

SA

The whole of SA is divided into three jury districts: Adelaide,
Northern (Port Augusta) and South-Eastern (Mount Gambier).
The jury districts consist of the electoral district subdivisions
declared by the Governor by proclamation.

985 338.3 km?

Tas

There is a jury district for Hobart, Launceston and Burnie
(comprising the areas shown as bounded by heavy black lines
on Plan No. 3156-8 in the Central Plan register).

67 914.2 km?

Vic

There is a jury district for Melbourne and each circuit town
(Ballarat, Bendigo, Geelong, Hamilton, Horsham, Mildura, Sale,
Shepparton, Wangaratta, Warrnambool, Bairnsdale, Kerang
and Morwell), comprising the electoral district or districts for
the Legislative Assembly around each town.

227 415.6 km?

WA

A jury district comprises one or more electoral districts of the
Legislative Assembly. There are 17 jury districts in Western
Australia (Perth, Fremantle, Rockingham, Busselton, Bunbury,
Albany, Esperance, Kalgoorlie, Geraldton, Carnarvon, Karratha,
South Hedland, Broome, Derby, Kununurra, and a further two
covering the Commonwealth territories of Cocos Islands and
Christmas Island).

The jury districts for Circuit Courts are generally restricted to
those parts of the Assembly district within a 50 km or 80 km
radius from the courthouse in the circuit town, and exclude any
adjacent islands.

2 531563.7 km?

87 Table extracted from QLRC, A Review of Jury Selection, (Report 68, 2011), 353-4. Original source footnotes omitted.
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Table 2: Jury districts: Queensland®®

District Name

Definition Area and Boundaries

The City of Brisbane, Pine Rivers Shire, Redcliffe City, and Redland Shire, to

Brisbane the extent those areas fall within the Brisbane District Court district.
Beenleigh Logan City, and the area within a 20 km radius of the Beenleigh District Court,
g to the extent that area falls within the Beenleigh District Court district.

Cairns The area within a 25 km radius of the Cairns courthouse
Hervey Bay The area within a 15 km radius of the Hervey Bay courthouse.
loswich The area of Bundamba, lpswich and Ipswich West electoral districts under the
P Electoral Act 1992 (QId).
. The area within a 20 km radius of the Kingaroy courthouse, and Cherbourg
Kingaroy Shire.
Marvborough The area within a 15 km radius of the Maryborough courthouse, to the extent
y g that area falls within the Maryborough District Court district.
The Southport District Court district, which is the area within Gold Coast City
Southport

and south of the Beenleigh-Gold Coast dividing line.

88 Table extracted from QLRC, A Review of Jury Selection, (Report 68, 2011), 350-1. Original source footnotes omitted.
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Non-inclusion on the electoral roll

Despite enrolment to vote being compulsory, itis estimated that just under 3% of eligible Australian voters
are not included on the electoral roll. The NTLRC noted, accurately, that the electoral roll may exclude
‘large sections of society ... Aboriginal persons and migrants in particular’®

The AEC estimates that Indigenous Australians are substantially over-represented in the 513,463 non-
enrolled eligible voters across Australia. They represent 17% of that number, with only 84.5% of Indigenous
Australians enrolled to vote, compared to 97.1% for all eligible Australians.®® In Western Australia and the
Northern Territory, non-enrolment of eligible Indigenous Australians is high, with an estimated 26% and
23% (respectively) notenrolled to vote.”' Inthe otherjurisdictions, the figures for Indigenous non-enrolment
are also concerningly high, though at less drastic levels. For example, South Australia and Queensland
have Indigenous non-enrolment rates estimated at 18% and 17% respectively, with the remaining three
jurisdictions — Victoria (14%), the ACT (12%) and Tasmania (8%) — the most inclusive nationally.

Table 3 shows this significant national variation as well as the estimated numbers of unenrolled Indigenous
people. Nationally almost 87,000 Indigenous eligible voters are estimated to be missing from the electoral
roll. They are therefore also missing from jury rolls. This figure represents a decrease from six months
ago, when the estimated Indigenous non-enrolment figure was 101,473 (or just under 20%).°2 In terms
of raw totals, the state with the largest number of eligible Indigenous Australians not enrolled to vote, is
Queensland where over 26,000 Indigenous people are estimated to be eligible, but not enrolled.

89 NTLRC, Report on the Review of the Juries Act, Report 37 (2013), 19.
90 AEC, Enrolment Statistics, (at 31 December 2022) <https://www.aec.gov.au/enrolling_to_vote/enrolment_stats/>.

91 AEC, Indigenous enrolment rate (December, 2022) <https://www.aec.gov.au/Enrolling_to_vote/Enrolment_stats/performance/
indigenous-enrolment-rate.htm>. This is based on the figures of 13,860 of the 17,391. Note that figures are estimates, and that
the Indigenous unenrolment figures are from June 2022, and the total non-enrolment figures are from September 2022: AEC,
‘Size of the electoral roll and enrolment rate 2022’ (September, 2022) <https://www.aec.gov.au/Enrolling_to_vote/Enrolment_
stats/national/2022.htm>. The Territory also has the worst non-enrolment figures (estimated at 89.5% of all potential voters).

92 AEC, Enrolment Statistics: Indigenous enrolment rate, <https://www.aec.gov.au/Enrolling_to_vote/Enrolment_stats/
performance/indigenous-enrolment-rate.hntm>. An estimated additional 21,000 Indigenous Australians enrolled to vote between
the 30 June 2022 to 31 December 2022. This is a national increase of 2.8% (at 7 Feb 2023): AEC Media, Record increase in
estimated Indigenous enrolment ahead of Referendum, <https://www.aec.gov.au/media/2023/02-07.htm>.
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Table 3: Indigenous enrolment: Electoral rolls®?

Estimated Estimated Estimated
. . . . Enrolment
Indigenous voting Indigenous Indigenous
. rate

age population’ enrolled unenrolled
NSW 183,253 167,265 15,988 91.30%
TAS 19,795 18,140 1,655 91.60%
ACT 6,107 5,366 741 87.90%
VIC 42187 35,997 6,190 85.30%
QLD 154,710 128,662 26,048 83.20%
SA 29,373 24,095 5,278 82.00%
NT 53,959 41,384 12,575 76.70%
WA 71,456 52,942 18,514 74.10%
National? 560,840 473,851 86,989 84.5%

Notes
1. Estimated Indigenous voting age population estimates are based on ABS Proj. Series B (cat. 3238.0) -2019.

2. National estimates exclude ‘Other Territories’ such as Christmas Island and Cocos (Keeling) Islands.

The substantial and disproportionate number of Indigenous Australians absent from the electoral roll
(and hence from jury rolls) ought to be addressed as a matter of priority. In terms of inclusion on jury
rolls, one option is to follow United States’ jurisdictions that use additional source lists from Centrelink
or drivers licence databases.’* However, the US experience indicates that replication issues can create
complex administrative challenges (and it does not address the very significant issue of electoral
disenfranchisement).”®* The New Zealand Law Commission (NZLC) also ‘tentatively’ suggested that Maori-
specific source of enrolment be used (citing iwi registers and Maori Land Court rolls), but noted:

The submissions which we received agreed that this would be undesirable. The practical process of
using other sources would be cumbersome and potentially expensive. Resources would be better
directed at encouraging Maori to enrol as voters.?®

This conclusion was undoubtedly aided by the Commission’s acknowledgement that the rate of Maori
people being summonsed for jury service was equal to the rate of (identified) Maori electoral enrolments.”
The NZLC made a second suggestion, namely, that Maori summonsing for jury service could be revised
to create proportionate representation to Maori presence on the electoral roll. However, it concluded that
proportional adjustment contradicted the principle of random selection:

and once an exception is made for one group there is no reason in principle why it should not be made
for all other ethnic minorities and any other group. For that reason, in addition to ... practical reasons
... this Commission does not recommend any proportional adjustment.®®

93 This Table is from the Australian Electoral Commission table, adapted to rank jurisdictions, (at December 2022): AEC, Enrolment
Statistics: Indigenous enrolment rate, <https://www.aec.gov.au/Enrolling_to_vote/Enrolment_stats/performance/indigenous-
enrolment-rate.htm>.

94 This was recommended by the NTLRC, Report on the Review of the Juries Act, Report 37 (2013).

95 P. Hannaford-Agor, M. Hamilton, E. Bailey, ‘Eliminating Shadows and Ghosts: Findings from a Study of Inclusiveness,
Representativeness, and Record Accuracy in Master Jury Lists and Juror Source Lists in Three States’, National Center for State
Courts, (United States, September 2022) <https://www.ncsc.org/__data/assets/pdf_file/0025/82681/Master-Jury-List.pdf>.

96 NZLC, Juries in Criminal Trials 2001, Wellington, [168], available at <http://www.nzlii.org/cgi-bin/sinodisp/nz/other/lawreform/
NZLCR/2001/69.html?query=%22contributes%20t0%20a%20general%20feeling%200f%20alienation%22#disp1>.

97 See NZLC considered in New Zealand Maori representation was being achieved on this measure: see NZLC, Juries and Criminal
Trials, Report 69 (Wellington: 2001), [171].

98 NZLC, Juries and Criminal Trials, Report 69 (Wellington: 2001), [173].
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We note that random selection is the prescribed mechanism for achieving representative juries. Outside
legislative frameworks, itis not a goalinitself. Further, while there is force in arguments rejecting exceptions
torandom selection, these arguments are less persuasive in circumstances where entire communities are
absent from the pools where random selection is applied, by virtue of either their absence for the electoral
roll or residence outside of relevant jury districts. In Australia there are precedents for proportional
adjustment. For instance, proportional representation was adopted in 1960 in Western Australia when
women were first enrolled as jurors.?® Proportional representation, while it does not address Indigenous
under-representation on the electoral roll, could be a sound (permanent or interim) option, combined
with other changes, to facilitate improving Indigenous representation on Australian juries where the flaws
in random selection as a method for achieving representativeness cannot be remedied. As we discuss
below, the AEC has implemented and is expanding its strategies to increase Indigenous voter enrolment.

The Electoral Roll: Initiatives to increase Indigenous enrolment

The AEC commenced its Indigenous Electoral Participation Program (IEPP) in 2010.°° The aim of this
program is to increase Indigenous electoral engagement in four key areas: ‘enrolment, voter turnout,
formality, and employment of Aboriginal and Torres Strait Islander people in Australian elections'®' The
AEC initiatives stand in contrast to the apparent lack of programs aimed at increasing Indigenous people’s
participation on juries.

A particular challenge being addressed by the AEC has been in reaching and influencing Indigenous
communities to achieve a ‘sustained increase in Indigenous enrolment and participation ... by eligible
Indigenous electors’®? In 2018 the AEC shifted its strategies to a *“community enabled” model'*® This
model emphasises building and maintaining ‘respectful and sustainable relationships with First Nations
Australians’and engaging and listening to ‘local elders and community leaders to deliver effective, culturally
appropriate services’** To this end it relies on developing ‘specific partnerships with Aboriginal and Torres
Strait Islander organisations and other government agencies and non-government organisations that
have existing relationships with Indigenous people and communities’® The AEC has also developed
and delivered in-language electoral education material, ¢ including recording 24 First Nations language
videos.”” In November 2022, the AEC launched a month-long advertising and communication campaign
titled ‘Vote Loud. Vote Proud'%®

The AEC also engages in specialised community visits, accessing remote communities with partner
agencies like Birth, Death and Marriages and Drive Safe NT to ‘provide for people to enrol to vote and
obtain identification document[s]’'*® For instance, AEC social media posts highlight outreach visits to the
Katherine and Barkly regions of the NT in August and September 2022."° These community visits are
dynamic enrolment initiatives that encourage on-the-spot enrolment with ‘one-stop shop’ for identity
documents reducing the administrative burden of for community members accessing inclusion onto the
electoral roll.

99 J. Hunter, Gendering the Australian Jury (2022) 9(2) law&history 1.
100 AEC, Electoral Milestones for Indigenous Australians, <https://www.aec.gov.au/indigenous/milestones.htm>.
101 AEC, Information for Indigenous Australians <https://www.aec.gov.au/indigenous/iepp.htm>.

102 AEC, Indigenous Electoral Participation Program: 2018-2022 Program Overview, 2 <https://www.aec.gov.au/indigenous/files/
iepp-2018-2021-program-overview.pdf>.

103 Ibid.
104 AEC, Our Vote Our Future, <https://www.aec.gov.au/indigenous/>.

105 Ibid, 3 (emphasis added). See for example, AEC, 'AEC encouraging Indigenous Australians to enrol now!" (11 April 2022) <https://
www.aec.gov.au/media/2022/04-11a.htm>.

106 Through its partnership with an entirely Indigenous owned and operated 'social change creative agency' <https://www.carbon-
creative.com.au/about-us/>.

107 Australian Electoral Commission (Instagram, 7 December 2022) <https://www.instagram.com/reel/
CI2CyA9BKkBE/?igshid=YWJhMjlhZTc%3D>.

108 AEC, ‘Vote Loud. Vote Proud. AEC launches First Nations enrolment drive’ (Media release, 28 November 2022) <https://www.
aec.gov.au/media/2022/11-28.htm>.

109 AEC: Our Vote Our Future, (Facebook, 16 September 2022, <https://www.facebook.com/
photo/?fbid=386729123650510&set=a.107994321523993>).

10 See <https://www.linkedin.com/posts/chris-cox-2a2781205_births-deaths-marriages-drivesafe-nt-activity-
6960460576552624129-629M/?trk=public_profile_like_view&originalSubdomain=au>; <https://www.facebook.com/
photo/?fbid=386729123650510&set=a.107994321523993>.
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Other initiatives include the Federal Direct Enrolment and Update (FDEU) program which uses external
data from agencies such as Centrelink, State and Territory Driver’s Licence Authorities, and the Australian
Taxation Office ‘to identify people who are entitled to enrol and are not currently enrolment, and those
who are entitled to enrol but require an update to their enrolment details'™ The FDEU program was not
conceived to address Indigenous under-enrolment,” but the AEC has commenced, as of late 2022,
targeted trials of the FDEU program in seven Western Australia Indigenous communities."

Partnership strategies with Indigenous communities, such as those adopted by the AEC may offer a
model to inform changes to law and to selection processes, and to broadly support and assist Indigenous
engagement. The AEC’s engagement with community partnerships has escalated the increase in the
national Indigenous enrolment rate. From small increases of 0.2% to 1% annually from 2017 to 2019."
However, the last 6 months of 2022 saw a comparatively substantial increase in Indigenous enrolment,
with an estimated growth of almost 3% from June 2022 to December 2022.™

Figure 1: Trends in Indigenous Enrolment Rates by Jurisdiction (Estimated)™®

@ 2017 @ 2019 ® 2021 @ 2022
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M1 https://www.aec.gov.au/Enrolling_to_vote/About_Electoral_Roll/direct.ntm>.
112 Ibid.

113 These communities are Broome, Cable Beach, Dampier Peninsula, Derby. Geraldton, Northampton and Perth. See,
for instance, Yamatji Marlpa Aboriginal Corporation, Federal Direct Enrolment Update - Trial for people living in remote
communities (Blog Post, 29 September 2022) <https://www.ymac.org.au/federal-direct-enrolment-update-trial-for-people-
living-in-remote-communities/>.

114 AEC, Indigenous enrolment rate <https://www.aec.gov.au/Enrolling_to_vote/Enrolment_stats/performance/indigenous-
enrolment-rate.htm>.

115 AEC, Indigenous enrolment rate <https://www.aec.gov.au/Enrolling_to_vote/Enrolment_stats/performance/indigenous-
enrolment-rate.htm>.

116 The data that appears in this graph is taken from the tables on the AEC website: AEC, Indigenous enrolment rate, n 93.

Report to the Australasian Institute of Judicial Administration



Non-response to summons

At present, we do not have figures on the rates of, or reasons for, non-responses to the jury summons.
However, the Sheriff's Office in Western Australia provided some statistics to the Law Reform Commission
as part of its 2010 report. These statistics revealed 6.5% (7,316 out of 53,000) failed to attend pursuant
to summons, and just under 5% (2,213) were not served, or had their summons withdrawn prior to
attendance.” A non-response to a summons may arise from an elector’s change of address, from non-
delivery to the elector for other reasons, or from the elector receiving but not answering the summons.
Some of the matters discussed later in this report may also explain failures to respond where a summons
is received. However, the non-delivery of the jury summons is an issue that has been identified as one
that may specifically impact Indigenous Australians. An example cited in the 2010 case of R v Woods &
Williams is of mail in Alice Springs for residents of town camps being delivered to Tangentyerre Council
and held for approximately six weeks."® Evidence suggested that very little of the mail is collected, and the
NTLRC suggested alternative methods of service - such as email, text or social media - be introduced
into legislation.™® Appropriate consultation and investigation is called for to establish the reasons and
circumstances surrounding failure to respond to a summons as well as the consequent actions that arise
in each of these circumstances.

We have anecdotal information that the AEC nolonger fines Indigenous Australians in remote communities
who fail to vote. However, we also note suggestions from law reform bodies that the non-response to a
jury summons be made an infringement notice offence.’®

117 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 7, n 3.
118 R v Woods & Williams (2010) 207 A Crim R 1; [2010] NTSC 69, [27]-[29].
19 NTLRC, Report on the Review of the Juries Act, (2013), 18.

120 See QLRC, A Review of Jury Selection, Report 68 (2011), [14.79] and similarly, see the LRCWA, Selection, Eligibility and
Exemption of Jurors, Final Report (2010), 141.
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Removal from jury rolls

Terminology: Eligibility, exemption, excusals

While inclusion on the electoral roll should translate to enhanced Indigenous participation on juries, there
are a number of points of attrition that require urgent attention. This is because in all states and territories,
as well as federally, jury legislation is structured to remove certain summonsed people from the selection
jury process.

In describing these de-selection processes, itis notable that across Australia, state and territory legislation
provide quite similar systems, but nomenclature and categorisation is often inconsistent in terms of who
may not, and who cannot sit as a juror. For example, an otherwise eligible juror will be removed from the
jury roll if they are within a category designating that they be excluded or disqualified,* or that they are
subject to exemption or come within a category of non-eligibility. These terms can overlap. For example,
in the Northern Territory, a judicial officer and their spouse, a member of the police force, or a correctional
services officer or person employed in the administration of justice are exempt, along with a practising
medical practitioner, a dentist, a member of the clergy, and a person with a disability ‘incapable of
discharging the duties of a juror’?2In Queensland, similar categories of people are ineligible.*® In addition,
a person who has been convicted of an indictable offence or has been sentenced to imprisonment is
also ineligible,® whereas in other jurisdictions they are disqualified. For this reason, some legislative
differences may mean that the terminology in this report is not always apt for a particular jurisdiction or
context.

Some statutory differences across jurisdictions have arisen when legislatures have shifted their
approaches away from traditional assumptions when modernising their jury procedures. For example,
historically, lack of literacy or inadequate English were bases for disqualification (so too was being female,
lacking property qualifications, or the so-called state of ‘lunacy’). Understandably, there has been a trend
throughout the 20th and 21st century to review disqualifying considerations with a view to enhancing
broad community representation on juries. As well as removing women from the category of excluded or
disqualified people, additional forms of inclusion have been introduced. For example, in the Australian
Capital Territory, section 16 of the Jury Act 1967'% now requires that reasonable support be given where,
because of insufficient understanding, a potential juror is otherwise unable to properly discharge the
duties of a juror.

Particular categories of exclusion or terms of excusal are obviously highly significant; however we doubt
anything substantive hinges directly on differences in labels per se. By way of overview, typically exclusion
or disqualification applies to a person:

« holding a certain office (for example, Governor, judicial officer, lawyer, employed by the ODPP,
Police Service etc),'¢

» with a certain criminal history, either serving their sentence, or within a certain number of years
of obtaining a criminal conviction,

121 For example, the Jury Act 1977 (NSW) refers to categories of people who are 'excluded’ and the Juries Act 1962 (NT) uses the
older term, 'disqualified’.

122 Juries Act 1962 (NT), Schedule 7.

123 Jury Act 1995 (QId), s 3. Under s 4(3) 'a person who is not able to read or write the English language’, a person with a 'physical or
mental disability that makes the person incapable of effectively performing the functions of a juror’ is also ineligible.

124 Jury Act 1995 (QId).
125 The Act provides as an example, ‘an interpreter, including an Auslan interpreter’.
126 See e.g., Jury Act 1995 (QId), s 4(3); Jury Act 1977 (NSW), Schedule 1, s 5(1)(d).
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e whois an undischarged bankrupt (NSW),?or,

e is considered of 'unsound mind’ (Northern Territory).'?

Once qualifications and eligibility are determined, of those potential jurors who are eligible and not
disqualified (etc) and are summonsed to serve on a jury, some may seek to be excused either before or
after they are placed on the jury panel (or pool).

By way of example, in Queensland, the criteria for excusing a person from jury duty are:

(a) whether jury service would result in substantial hardship to the person because of the person’s
employment or personal circumstances;

(b) whether jury service would result in substantial financial hardship to the person;

(c) whether the jury service would result in substantial inconvenience to the public or a section of
the public;

(d whether others are dependent on the person to provide care in circumstances where suitable
alternative care is not readily available;(e) the person’s state of health ... '?°

Applications to be excused are made initially to the sheriff, and then otherwise to the presiding trial judge.
We have few statistics on disqualifications, exclusions, exemptions and non-eligibility. The Western
Australian LRC Report in 2010 cites a snapshot from the previous year where of the 53,000 people
summonsed for Perth:

e 50% (26,264) were excused prior to summons

*  6.5% (3,434) were not eligible or not qualified for jury service."™

As mentioned earlier, in addition about 15% (7,316) failed to attend and just under 5% (2,213) were not
served, or had their summons withdrawn prior to attendance.® In round figures, this left 25% of those
eligible to serve and summonsed, attending court.

Quite different figures are revealed in a passing reference quoted from the agreed statement of facts
in Katsuno v The Queen™? of the Victorian jury selection process from a 1997 jury list. It stated that ‘38
people out of 12,000 had been either disqualified or exempted’ — that is, 0.3%, compared to the Western
Australian 6.5%. Different practices and demographics may explain these differences. It is a matter of
speculation as to whether race plays a role.

Criminal history disqualifications

The exclusion of people from jury service who are unable to discharge the duties of a juror — because
of a lack of understanding of English or because of incapacity— reflects the concept of competence.
The exclusion of people with criminal histories reflects the view that juries should be impartial.’?

127 Jury Act 1977 (NSW), s 8.
128 Juries Act 1962 (NT), s 10(3).

129 Jury Act 1995 (QId), s 24(1), emphasis added. A similar list is provided in Jury Act 1977 (NSW), s 14A. This section contains also
the provision of (b) 'some disability associated with that person would render him or her, without reasonable accommodation,
unsuitable for or incapable of effectively serving as a juror’ and (d) 'there is some other reason that would affect the person’s
ability to perform the functions of a juror’.

130 Sheriff's Office (WA), Jury Information System Statistic Report: Breakdown of Juror Excusals - Perth Jury District 2009: see
LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 7, n 3.

131 Due to criminal history, physical or mental incapacity, lack of understanding of English or ineligible occupations.
132 Katsuno v The Queen [1990] HCA 50, [14]; (1999) 199 CLR 40, 5 (Gaudron, Gummow and Callinan JJ).
133 LRCWA, Selection, Eligibility and Exemption of Jurors, Discussion Paper (2009), 81.
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This form of disqualification applies in all Australian jurisdictions, but with little consistency. It is a category
of disqualification that is particularly pertinent to Indigenous people’s place on juries. The High Court case
of Roach,®* a case concerning disqualification from voting, describes the rationale for reducing disability
from political and civic life due to a person’s criminal history. Chief Justice Gleeson, in the majority, drove
home why such disability was not to be taken lightly:

Serious offending may warrant temporary suspension of one of the rights of membership [of the
community of Australia], that is, the right to vote. Emphasis upon civic responsibilities as the corollary
of political rights and freedoms, and upon society's legitimate interest in promoting recognition
of responsibilities [and] ... acknowledgment of rights, has been influential in contemporary legal
explanation of exclusions from the franchise as consistent with the idea of universal adult suffrage.’™

As these observations indicate, disqualification from jury participation has a parallel with the right to vote
(and to hold political office). His Honour added:

The adoption of the criterion of serving a sentence of imprisonment as the method of identifying
serious criminal conduct for the purpose of satisfying the rationale for treating serious offenders as
having severed their link with the community, a severance reflected in temporary disenfranchisement,
breaks down at the level of short-term prisoners. They include a not insubstantial number of
people who, by reason of their personal characteristics (such as poverty, homelessness, or mental
problems), or geographical circumstances, do not qualify for, or, do not qualify for a full range of,
non-custodial sentencing options. At this level, the method of discriminating between offences, for
the purpose of deciding which are so serious as to warrant disenfranchisement and which are not,
becomes arbitrary.*¢

This approach stands in contrast to the less sophisticated rationale summarised by the NZLC regarding
jury franchise disqualification based on bias, or the appearance of bias (that may expose a verdict to
criticism) where it described the criminal history disqualification as founded on the ‘assumption that
a person who has a conviction will have a bias against the criminal justice system and in favour of the
defendant. Itis also arguable that those who have broken the law should not sit in judgment upon others’'¥”

134 Roach v Electoral Commissioner [2007] HCA 43; (2007) 233 CLR 162.

135 Roach v Electoral Commissioner [2007] HCA 43, [12]; (2007) 233 CLR 162,177, Gleeson CJ.

136 Roach v Electoral Commissioner [2007] HCA 43, [23]; (2007) 233 CLR 162, Gleeson CJ. Emphasis added.
137 NZLC, Juries and Criminal Trials, Report 69 (Wellington: 2001), [179].
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Table 4: Disqualification due to criminal convictions'?

If subject to a good behaviour bond or community service order, currently in custody, or has
been charged and is on bail.

FEDERAL

10 years sentenced to a term of imprisonment.
Life disqu’f’n imprisonment/detention is for more than 12 months: s 23DI.

5 years for offence punishable by imprisonment or disqualified from holding or obtaining
licence for > 6 mths; or at the relevant date, was subject to a good behaviour bond, or was
charged with an offence punishable by imprisonment not yet finalised.

SA

10 years after serving sentence of imprisonment (including juvenile justice) or probation/
parole.

Life disqu’f’'n if imprisonment exceeding 2 yrs (s12(1)(b))"*°

QLD Life disqu’f'n convicted of any indictable offence or sentenced to imprisonment.'©

7 years after serving sentence of imprisonment™

NT

Life disqu’f'n, sentenced to life imprisonment

5 years after serving <3mth, or other minor sentence.'?

ViC 10 years after serving >3mth.123F

Life disqu’f’'n Served sentence > 3 yrs (aggregate, indictable offence).

WA

5 years after serving sentence of imprisonment, or guilty of an offence and detained in
juvenile justice institution, or probation or community order or has been convicted of 3 or
more road traffic offences.

Otherwise, life disqu’f’n Served sentence > 2 yrs.*?

While disqualified holding a driver licence (>12 mth).
3 years following detention in a correctional centre for offence committed when under 18.

NSW 7 years after serving imprisonment <3 consecutive mths

10 years after serving imprisonment > 3 consec’ve mths
Life disqu’f’'n for more serious offences.'*

3 years after detention for offence when under 18, or given good behaviour order

5 years after serving imprisonment <3 mths imprisonment

ACT

10 years > 3 mths imprisonment.
Life disqu’f'n for certain serious offences.®

5 years after serving sentence > 3 mths imprisonment (Sch 1, s1(3))

TAS

Life disqu’f’'n conviction for indictable offence & sentenced >3 years: Sch 1, s 1(1)(a))

138

139

140

M

142

143

144

145

This table aims to capture the provisions in the following legislation: Federal Court of Australia Act 1976 (Cth); Juries Act
1927 (SA); Jury Act 1995 (QLD); Juries Act 1962 (NT); Juries Act 2000 (VIC); Juries Act 2004 (WA); Jury Act 1977 (NSW); Juries
Regulation 2018 (ACT); Juries Act 2003 (Tas). Each Act should be consulted.

Re 5-year term, see s 12(1)(d); life disqualification see generally, s12(1)(c).

Where the potential juror has been convicted of an indictable offence (s 4(3)(m)); or has been sentenced to imprisonment (s 4(3)
(n)). The QLRC recommended removing convictions for indictable offences dealt with summarily.

See s10(3)(ii)(a). It was recommended by the NTLRC that this disqualification be reduced to 5 years. For a ‘capital offence’, such
as murder: see s 10(3)(b).

That is, serves < 3 months (aggregate) imprisonment, or received a suspended sentence, or served a sentence of detention in
youth justice or youth residential centre, or received a community-based sentence. Life imprisonment disqualification where
sentence is 3 years or more (aggregate) for an indictable offence: Sch 1.1.

See 5(b)(i)(1), or strict life imprisonment; s 5(b)(i)(I1), or imprisonment for life (s 5(b)(i)(II1), or Imprisonment more than 2 years or
indeterminate period: (s 5(b)(i)(IV)).

Imprisonment includes suspended sentence, probation and parole, but does not include imprisonment for failure to pay a fine.
Disqualification/exclusion also includes while under an Apprehended Violence Order, Community Service Order or similar. And
see Sch1,ss1,2(3)and 3.

Punishable by life imprisonment, terrorist offences, involving actual or threatened violence, sexual offence punishable by 10 or
more years imprisonment, unlawfully possessing or making explosives: (Sch 1, Pt 1.2).
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The New Zealand Commission describes their own approach as possibly ‘stern’*¢ We would suggest it
lacks depth and the principles expressed by Chief Justice Gleeson provide a pertinent basis to critically
review these disqualifications.

Table 4 summarises the Australian position on jury disqualifications based on criminal history. Notable
featuresare low baselines andthe breadth ofthe exclusions. The Table shows disqualification often extends
beyond the duration of an offence in increments of 3, 5, 7, or 10 years' post-conviction or post-sentence.'*
Or there may be a lifetime ban.“® This vista raises a number of issues given Indigenous Australian’s
over-representation in the criminal justice system and in gaols."*® For example, in the Northern Territory,
Indigenous people account for a high percentage of the prison population - 84% in 2019.%° This means that
they are statistically more likely than non-Indigenous residents to be disqualified from jury participation
for a major period of their adult life, particularly as the Northern Territory provides a 7-year exclusion
for a potential juror who has served any term of imprisonment, including a suspended sentence.”™ One
2011 case, R v Woods & Williams, considered the potential for criminal history disqualifications to racially
discriminate against Indigenous Australians in a trial held in Alice Springs where evidence indicated
that Aboriginal people accounted for 34% of the town’s population,® and the disqualification rate in the
case was approximately 25% — compared to disqualification rates of 0.3% in Victoria and 0.5% in NSW.
Ultimately the Full Court of the Supreme Court determined that it was not possible to determine the
question due to the lack of evidence of the racial mix of those who were disqualified.’?

In Western Australia during parliamentary debate also in 2011, MP John Quigley in 2011, noted the very
few Indigenous people summonsed for jury duty and linked it to criminal history disqualifications: ... ‘so
many of them have suffered convictions that so many of them were purged from the list before they got
to the assembly area because the sheriff’s officer would have taken them out of the jury book'™™* Quigley
was speaking against a jury legislation amendment that disqualifies a potential juror convicted of three of
more road traffic offences.

Driver’s licence disqualification: In Western Australia, South Australia and in NSW (respectively) jury
disqualification occurs where a summonsed juror:

e acquires 3 or more convictions for road traffic offences within 5 years of being summonsed for jury
service (WA)

» hastheirdriver’s licence disqualified for longer than 6 months (SA)

» hastheirdriver’s licence disqualified for longer than 12 months (NSW).

146 NZLC, Juries and Criminal Trials, Report 69 (Wellington: 2001), [179].
147 In addition to the duration of the sentence.

148 An additional matter that varies across Australia is the position of an unconvicted accused and eligibility to serve on a jury: see
LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 87.

149 ABS, Twenty-seven years of Prisoners in Australia, <https://www.abs.gov.au/articles/twenty-seven-years-prisoners-australia>
(3/11/22), and see L. Snowball & D. Weatherburn ‘Indigenous overrepresentation in prison: the role of offender characteristics’
Crime and Justice Bulletin 99. (Sydney: NSW BOCSAR, 2006), cited in Jane Goodman-Delahunty et al, Practices, policies and
procedures that influence juror satisfaction in Australia Report to the Criminology Research Council July 2007 Research &
Public Policy Series, 87.

150 Despite only representing a little under 26% of the NT population. Department of the Attorney-General and Justice (NT),
Pathways to the Northern Territory Aboriginal Justice Agreement, Report (2019) 34.

151 Under the Juries Act 1962 (NT), s 10.

152 Citing ABS (2013) People: Demographics and Education, 2011 Census QuickStats: Alice Springs, http://quickstats.censusdata.
abs.gov.au/census_services/getproduct/census/2011/quickstat/SSC70005?opendocument.

153 R v Woods & Williams (2010) 207 A Crim R 1; [2010] NTSC 69, [4], [14]-[18], [43], [48]. As discussed below the Court ruled in
favour of the defence due to an error on the part of the sheriff: at [77]-[78]. The accused unsuccessfully argued that the criminal
history disqualification (s s10(3)(a)), and also s 30(b) that enabled the sheriff to serve summons via post, breached the Racial
Discrimination Act 1975 (Cth). On the racial discrimination argument, see A. Taylor, ‘The 'Constitutional’ Value of the Racial
Discrimination Act 1975 (Cth)’ (2021) 43(4) Sydney Law Review 519.

154 Western Australia, Parliamentary Debates, Legislative Assembly, 22 February 2011, 852 (Mr JR Quigley, second reading).
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Disqualification may be due to non-payment of fines™® or excessive speeding. The South Australian
disqualification is for 5 years, and the NSW disqualification is the duration of the licence disqualification.
In the same debate, MP Ben Wyatt also spoke against the 2011 Western Australian amendment, noting it
bore little relationship to the LRCWA recommendation requiring:

only the more serious and repeat traffic offenders should be disqualified from jury service because
jury trials do not commonly deal with traffic-related matters and the presence of people with less
serious traffic convictions would be unlikely to cause any apprehension of bias or loss of public
confidence. On this basis, the Commission decided that a person should be disqualified from jury
service if he or she is currently subject to a driver’s licence disqualification of 12 months or more.'s®

Wyatt continued, linking the 20th century exclusion of people from jury participation — women and
Aboriginal people specifically — through a requirement for certain property qualifications, indicating that
the Western Australian ‘three plus’ road traffic offences category ‘will exclude a whole swathe of Aboriginal
people, particularly in remote and regional parts of Western Australia’, noting that:

[pleople who live in a remote location may not have access to somebody who can qualify people for a
driver’s licence. It does not mean that such people cannot drive or they are not going to drive. That is
simply absurd. That is why some people incur literally dozens of offences under the Road Traffic Act.’™”

Wyatt added that for the 2006-2007 year, a total of 148 Indigenous Western Australians were in prison
for not having a driver’s licence, for driving under a court-imposed disqualification, driving under fine
suspension, driving with an expired licence and driving having never held a licence:

In some locations, a vast majority of them have a string of offences against the Road Traffic Act.
... [Adding that] a huge number of people would be excluded from eligibility to sit on a jury, when
the chances are that the accused also would probably be an Aboriginal person in those situations.
Therefore, we are by another method—in times gone by, it was by the property stipulation—excluding
Aboriginal people from eligibility to sit on a jury. ...

Interestingly, the Director of Public Prosecutions ... unsurprisingly had a different view from that of
the Department of the Attorney General ... the DPP expressed the view that the exclusion of traffic
offenders should be wider; that is, anyone with a current driver’s licence disqualification (of any
length) should be disqualified from jury service.’s®

Good behaviour bonds: South Australia provides a 5-year disqualification for a person placed on a good
behaviour bond. In the ACT a good behaviour bond attracts a 3-year disqualification, while federally, a
disqualification is for the term of a good behaviour bond.

Short-term imprisonment: Finally, all jurisdictions, excepting Tasmania, provide that an otherwise eligible
juror is disqualified for a number of years — up to 10 years — for serving any term of imprisonment or for
serving a term of less than 3 months’ custody. Tasmania provides a 5-year jury disqualification where a
term or terms of imprisonment aggregate is not less than 3 months.™®

155 Non-payment of fines may give rise to decision to suspend licence. Driving while suspended is an offence under the Motor
Vehicles Act 1959 (SA) s 91, punishable by up to 6 months imprisonment for a first offence and up to 2 years for a subsequent
offence. We have no figures on non-payment of fines, licence suspensions or driving while (unknowingly or knowingly)
suspended, which can occur where notification is by post or due to a range of factors.

156 Western Australia, Parliamentary Debates, Legislative Assembly, 22 February 2011, 830 (Mr BS Wyatt, second reading).
157 lbid, 831.
158 lbid, 831.

159 For an indictable offence or offences. See Schedule 1(1)(3).
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Life disqualification: All jurisdictions provide life disqualifications. However, Queensland stands out.
It provides a life disqualification upon convictions for an indictable offence.® Yet a conviction for an
indictable offence may be triggered by relatively minor breaches of the criminal law,'®" as was recognised
by that state’s 2011 Law Reform Commission.’®? This includes public order offences such as assaulting,
resisting, or wilfully obstructing ‘a police officer while acting in the execution of the officer’'s duty, or any
person acting in aid of a police officer while so acting’'®

In light of these provisions consider Chief Justice Gleeson’s observations in Roach v Electoral
Commissioner regarding the impact of disadvantage in the context of a statutory disqualification from
voting based on a custodial sentence of less than 12 months. His Honour noted the potentially critical role
of other sentencing options, referring to fines, community service, home detention, or periodic detention
instead of a short-term sentence, where their availability depends on:

[rlelevant circumstances [that] may include the personal situation of the offender, or the locality. In
the case of offenders who are indigent, or homeless, or mentally unstable, the range of practical
options may be limited. In rural and regional areas, the facilities and resources available to support
other options also may be limited.’s*

Gleeson CJ added that ‘[a]t this level, the method of discriminating between offences, for the purpose of
deciding which are so serious as to warrant disenfranchisement and which are not, becomes arbitrary’.
The majority in Roach found support in Canadian jurisprudence where Gonthier J in Sauvé v Canada
(Chief Electoral Officer), relying on justification that arises from the disapprobrium of serious breaches
of the law and of societal norms,'®® emphasised that serious criminal offenders and the commission of
serious criminal offences justify temporary disenfranchisement as one of the deprivations of a ‘range of
liberties normally exercised by citizens’. The Court in Roach concluded that short-term imprisonment per
se set the bar too low for establishing a form of civic irresponsibility sufficient to be a rational basis for
taking away a right associated with citizenship:

The adoption of the criterion of serving a sentence of imprisonment as the method of identifying
serious criminal conduct for the purpose of satisfying the rationale for treating serious offenders as
having severed their link with the community, a severance reflected in temporary disenfranchisement,
breaks down at the level of short-term prisoners. They include a not insubstantial number of people
who, by reason of their personal characteristics (such as poverty, homelessness, or mental problems),
or geographical circumstances, do not qualify for, or, do not qualify for a full range of, non-custodial
sentencing options. At this level, the method of discriminating between offences, for the purpose
of deciding which are so serious as to warrant disenfranchisement and which are not, becomes
arbitrary.'®®

The matters of disadvantage raised by Gleeson CJ - supported by Gummow, Kirby and Crennan JJ, as well
as by criminological research cited by Gleeson CJ - are also supported by other research that indicates
that criminalisation is often a product of disadvantage.'®’

160 QLRC, A Review of Jury Selection, Report 68 (2011), [6.85]: ‘In Queensland and in almost all of the other Australian jurisdictions,
provision is made for certain offenders to be excluded from jury service for life. Queensland’s provision, however, is the most
far-reaching’

161 See QLRC, Review of Jury Selection, Report 68 (2011).

162 The Commission recommended disqualification apply only to offences dealt with on indictment: [6.156]. See further QLRC, A
Review of Jury Selection, Report 68 (2011), [6.148]-[6.149].

163 Criminal Code 1899 (Qld), s 340(1)(b).
164 Roach v Electoral Commissioner [2007] HCA 43; (2007) 233 CLR 162, [22] Gleeson CJ.

165 Sauvé v Canada (Chief Electoral Officer) [2002] 3 SCR 519 at 585 [119], Gonthier J, (Heureux-Dubé, Major and Bastarache JJ
agreeing), quoted by Gleeson CJ, Roach v Electoral Commissioner [2007] HCA 43; (2007) 233 CLR 162, [18].

166 Roach v Electoral Commissioner [2007] HCA 43; (2007) 233 CLR 162, [23].

167 Atangible example of the benefits of advantage is found in the United States’ study that tracks online anonymous self-reported
criminal offending by people of crimes that have been left without investigation, suspicion or sanction. They include that
doctors, lawyers, social workers and retailers are likely to have taken a different direction if they had been caught offending:
Richard Frase, ‘Research Confirms: We are All Criminals’ < https://www.weareallcriminals.org/weighing-in/>.
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Finally, Cunneen and Tait advocate close scrutiny of narrow assumptions about individual offending:

After centuries of colonisation, the contemporary position of Indigenous peoples in the wealthy settler
colonial states of Australia, Aotearoa New Zealand, Canada and the US is one of profound social,
economic and political marginalisation. High rates of victimisation, high levels of over-representation
in the criminal justice systems, racial discrimination and hate crime are all features Indigenous
peoples’ experience of settler colonialism. ... [Dlominant explanations, policies and interventions
tend to rely on a narrow set of assumptions about individual offending, and on theoretical and
conceptual frameworks that pathologise Indigenous peoples and problematise their cultural beliefs
and practices.'®®

All jurisdictions, excepting Queensland, scale according to the seriousness of the criminal offence as
measured by its sanction. New South Wales, Victoria and the ACT statutes provide the most detailed
scaling of disqualifications. New South Wales provides a scale of 3, 7, 10 years, and life disqualification.'®®
While this gradation is arguably preferable to the Northern Territory blanket 7-year disqualification, neither
approach appears rooted in principles linked to a potential juror's actual or apprehended impartiality.
Nor do they appear, other than in the bluntest of ways, balanced against a citizen’s right to jury franchise.
This is particularly so when one considers the lengthy periods of continued disqualification following the
conclusion of a sentence. These can potentially reflect a substantial portion of an adult person’s life.

Considerations relevant to disqualification based on criminal convictions

The 2001 NZLC recognised ‘[t]he need for the appearance of justice is probably the strongest argument
in favour of the retention of this exclusion.”’® The ‘appearance of justice’ requires juries be competent and
impartial.”? Competence and impartiality guide the notion of the representative jury and justify de-selecting
potential jurors who threaten these qualities. Yet modern notions of representativeness differ markedly
from those of a century ago when the only eligible jurors were white wealthy'”2 men. This changed slowly
during the twentieth century, consistent with jurisprudence from the latter half of the century removing
discrimination on the basis of ‘sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority, property, birth or other status'””® There is no place for
discrimination in the 21st century jury either in principle or practice. However, contrary to NZLRC'’s claim
that the appearance of justice supports the criminal history jury franchise disqualification, in Australia,
its disproportionate application appearing to systematically remove Indigenous Australians from the jury
arguably perpetuates the appearance of injustice.

There is logic in a juror’s conviction for a serious crime, or at least certain serious crimes, weighing against
their good character (as it does according to the law of evidence), and so justifying their exclusion from jury
eligibility. Such a conviction is blunt recognition that an individual has acted in a manner that indicates a
lack of important personal qualities that are required of a juror, or that it is reasonable to be apprehensive
of such a concern.”*

Historical backdrop: A party’s challenge of a potential juror for cause is a mechanism protecting the jury’s
impartiality. Historically a challenge could include a potential juror’s conviction for an ‘infamous crime’’”®
A curious feature of the criminal history disqualification in other areas — on eligibility for political office,
on the right to vote and in relation to testimonial capacity — has been the trend to soften its reach. In

168 C. Cunneen & J. Tauri, Indigenous Criminology (Policy Press, 2017) 1.

169 The ACT is similar, with a scale of 3, 5, 10 years, plus the life disqualification, and the youth offender may be disqualified for 3
years if given a good behaviour order.

170 NZLC, Juries and Criminal Trials, Report 69 (Wellington: NZLC, 2001), [179]. Emphasis added.

171 Impartiality in the jury is systematically embedded when the jury selection process ensures that the jury is broadly
representative of the community.

172 That is, meeting statutory property qualifications.
173 European Convention on Human Rights, Article 14.
174 This is typically noted in law reform reports, see for example, QLRC, A Review of Jury Selection, Report 68 (2011), [6.147].

175 This language comes from 19th century English jury legislation. The same phase was also used in the Constitutional Debates
in the late 19th century regarding the Australian Constitution, s 44. This disqualification lasted only during the term of
imprisonment: see Report, Senate Standing Committee on Constitutional and Legal Affairs, The Constitutional Qualifications of
Members of Parliament (Commonwealth of Australia, 1981). See also Murphy v R [1989] HCA 28; (1989) 167 CLR 94, [18] Mason
CJ and Toohey, apparently taken from Watson and Purnell, Criminal Law in New South Wales, 2nd ed (1981), vol 1, 802.
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short, over the past 150 years Australian parliaments have reduced the disqualification in all areas of civil
and political life, with one exception — jury service. For jury service, this exclusion has expanded, cutting
deeper than before.

This history is summarised in the High Court case of Roach where the Court considered s 44 of the
Australian Constitution. This provision disqualifies a person from sitting as a Senator where a person
‘is under sentence, or subject to be sentenced, for any offence punishable ... by imprisonment for
one year or longer'”¢ Justices Gummow, Kirby and Crennan referred to the New South Wales colonial
franchise created under the Australian Constitutions Act 1842, s 67 that disqualified voters who have
been ‘attainted or convicted of any Treason, Felony, or infamous Offence’. Their Honours located the
provenance of ‘infamous offence’ in the law of evidence of the mid-nineteenth century, quoting from
Starkie's 1842 evidence treatise. As Starkie indicated, where a person has been convicted of an ‘infamous
crime’, they became incompetent to testify.”® Starkie's text distinguished the significance of punishment
compared to the seriousness of the crime:

Formerly, the infamy of the punishment, as being characteristic of the crime, and not the nature of
the crime itself, was the test of incompetency; but in modern times, immediate reference has been
made to the offence itself, since it is the crime, and not the punishment, which renders the offender
unworthy of belief. By the common law, ... when convicted of an infamous crime, he is incompetent,
although his punishment may have been a mere fine."”®

Shortly after the Starkie treatise was published, New South Wales legislated to permit witnesses with an
incapacity based on their criminal record, to give evidence. A witness'’s criminal record might be a matter
of cross-examination, though that too diminished over time, as case law limited such cross-examination
through applying refined sense of relevance to a witness'’s credibility in terms of the nature of the offence
and its recency relative to proceedings. The presence of a conviction for an infamous crime, as an
indication of lack of fithess and probity, continued to disqualify electors, candidates and sitting members
in the 1850s while they were under sentence.®® In jury legislation the same criminal disqualification was
replicated as an apparently continuing disqualifying condition.’® The New South Wales 1912 jury legislation
provides a typical example of the nineteenth century version of the criminal history jury disqualification.
Section 4 of the Jury Act 1912 (NSW) disqualified men from jury franchise if they had been ‘attainted of
any treason or felony, or convicted of any crime that is infamous’, and not pardoned, and men who had
been ‘twice convicted in any part of the British dominions of any treason, felony, or infamous crime’®2
Relevantly, this section was supplemented by s 13(3) requiring the removal of ‘the names of all men of bad
fame or of immoral character and repute’. Presumably the obligation to be of good fame, character and
repute was applied on the basis of a relatively loose set of criteria linked to local knowledge.

176 Roach v Electoral Commissioner [2007] HCA 43; (2007) 233 CLR 162, [64], citing Official Record of the Debates of the
Australasian Federal Convention, (Sydney) 3 April 1891 at 655-659. Australian Constitution, s 44(ii). During the 1891 Convention
debates the term ‘infamous crimes’ was removed. Notably it is not a continuing disqualification following the completion of
the sentence: Re Culleton (No 2) [2017] HCA 4; (2017) 263 CLR 176, [19], [65]. A move to make the electoral disqualification a
continuing one was unsuccessful.

177 5 &6 Victc 76.

178 That is ‘treason, felony, all offences founded in fraud, and which come within the general notion of the crimen falsi of the
Roman law, as perjury, subornation of perjury, and forgery, piracy, swindling, cheating’: Starkie, A Practical Treatise of the Law of
Evidence, 7th American ed from 3rd London ed (1842), vol 1, 95

179 Starkie, A Practical Treatise of the Law of Evidence, 7th American ed from 3rd London ed (1842), vol 1 at 94-95 (original source
footnoting omitted, emphasis added).

180 See 6 & 7 Vict ¢ 85 [Australian Constitutions Act 1842], and Roach v Electoral Commissioner [2007] HCA 43; (2007) 233 CLR
162, [60].

181 See for example, Jury Act 1901 (NSW), s 4.

182 Jury Act 1912 (NSW), s 4. Some legislation also included those ‘of bad fame or repute’: see Juries Statute 1865 (28 Vict No
272), s 4. Some, such as the Juries Act 1928 (Vic), s 7 and Juries Act 1956 (Vic), s 5, included inability to read and write or with
an inadequate knowledge of English. See generally, Kirby J in Katsuno v The Queen [1999] HCA 50; (1999) 199 CLR 40, [85].
The language of ‘convicted of felony or infamous crime’ is the description in Mersey, Lord (Chair), Report of the Departmental
Committee Appointed to Inquire into and Report upon the Law and Practice with Regard to the Constitution, Qualifications,
Selection, Summoning, & of Juries, (Cd 6817,1913), Vol 1, p 11, referring to the disqualifications expressed in the Juries Act 1870
(UK).
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Lawreformbodycommentary: The QLRC Reportof2011criticised the current Queensland disqualifications,
recommending ‘in recognition of the principles of offender rehabilitation and non-discrimination, and the
desirability of maintaining representative juries) that the disqualification be limited to convictions made
on indictment, excluding those determined summarily. The Commission added that:

... further, the grounds should differentiate between serious and less serious offending. The breadth
of the existing provisions is such that many people who have engaged in even relatively minor criminal
behaviour, and many Indigenous people who are over-represented as criminal defendants, will be
permanently excluded from the jury pool.

Many indictable offences involve minor criminal behaviour and attract relatively low penalties; this is
recognised in the provision for some types of indictable offences to be dealt with summarily, rather
than on indictment.'®®

In addition, the QLRC recommended that Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld) apply
to criminal convictions otherwise disqualifying a potential juror. These recommendations have not been
adopted to date.® Nor has the Commission’s recommendation been adopted to extend a disqualifying
sentence of imprisonment to include detention under the Youth Justice Act 1992 (Qld).'®s

Finally, the LRCWA 2010 noted that sentences for Community Based Orders were treated the same as
a sentence of two years’ imprisonment. The Commission recommended 5 categories of ‘temporary’
disqualification to apply in addition to the life-time disqualification - essentially building on a combination
of the ACT and NSW position. It suggested the following gradations:

» Aperson currently subject to a court-imposed order following conviction.

A two-year disqualification for a person who has been subject to a juvenile community-based
sentencing order.

e A three-year disqualification for a person who has been subject to an adult community-based
sentencing order or subject to a sentence of detention in a juvenile detention centre.

« Afive-year disqualification for a person:

— sentenced to imprisonment (ie, for a summary offence),
— convicted of an offence on indictment, or

— subject to a sentence of detention of 12 months or more.

» A10-yeardisqualification for a person who has subject to a sentence of imprisonment for an indictable
offence.’®®

In summary, there is much to unpack in terms of disqualifying offending - there is the trend to reduce
this disqualification in civic and political life, the view that the crime rather than the sentence, or the
sentence served, is the appropriate determinant of probity and character and, as raised in Roach and
further articulated by Cunneen, recognition that social and economic disadvantage is a significant driver
of criminal justice involvement, as are the inextricably links to the impacts of colonisation, over-policing
and disproportionate imprisonment of Indigenous people.’® Further, as Woodall observed, a person
marked by a conviction ‘is not always guilty of the particular crime for which they are accused, and one
who is unmarked is rarely entirely innocent’®®

183 QLRC, A Review of Jury Selection, Report 68 (QLRC, 2011), [6.148]-[6.149] (citations omitted).
184 QLRC, A Review of Jury Selection, Report 68 (QLRC, 2011), [6.59]-[6.63].

185 The Commission also considered the Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld) could incorporate a shorter
rehabilitation period for an offender dealt with as a child: QLRC, A Review of Jury Selection, Report 68 (2011), [6.154]-6.155].

186 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 86.

187 See Victorian Aboriginal Justice Agreement, Underlying causes of Aboriginal over-representation <https://www.aboriginaljustice.
vic.gov.au/the-agreement/aboriginal-over-representation-in-the-justice-system/underlying-causes-of-aboriginal> and National
Agreement on Closing the Gap (July 2020) <https://www.closingthegap.gov.au/sites/default/files/files/national-agreement-ctg.
pdf>. See also C. Cunneen, 'Racism, Discrimination and the Over-Representation of Indigenous People in the Criminal Justice
System: Some Conceptual and Explanatory Issues’ Current Issues in Criminal Justice 17(3) 2006 330, 334, citing the Royal
Commission into Black Deaths in Custody, (Johnston 1991, vol 1, 15).

188 D. Woodall, ‘We Are All Criminals: The Abolitionist Potential of Remembering’ (2018) 45 Social Justice 117-140,164.
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Despite acknowledgment that a person’s citizenship rights should not be removed lightly, we see that the
only consistent feature in the national picture is the increased scope of the criminal history disqualification
on jury franchise. The wide variations applying across states and territories suggests that rather than a
calibrated balance of indicators of impartiality with a citizen’s right to serve on a jury, Australia exhibits a
grab bag list of disqualifications that is detached from principle. Law reform holds a strong claim on this
disqualification. Its starting point should be that jury franchise must facilitate the democratic principles
that underpin the jury as a public institution with jury franchise the default position, subject to a compelling
contrary claim. A principle of parsimony should apply to disqualification.

Itis important that justice be done, and that it be seen to be done. The appearance of justice justifies the
criminal history disqualification in certain circumstances of serious crime, even allowing for the default
position of a right to jury franchise. However, there remain a series of contingent questions about the
content and scope of the disqualification. For instance:

» where should the bar for a serious crime be set? Is it both crimes of violence and dishonesty? Is the
bar set subject to a particular possible maximum sentence?

» should a disqualification apply if the potential juror was not sentenced to a term of imprisonment?

» what is the scope of the disqualification? If only serious criminal offences warrant disqualification, is
the potential juror’'s stain on his or her character irredeemable (and so a life-time ban), or should a
disqualification based on criminality end when a sentence is served, like the terms of s 44(ii) in the
Australian Constitution?

» Does the hierarchy of disqualification dependant on the severity of the crime serve a useful purpose?
What are the principles (beyond rule-of-thumb) under-pinning this graduated exclusion framework?

» Istherejustification for a 3-year disqualification where the offender/potential juror was under the age
of 18 years when the offence was committed (see the ACT and NSW)?'® Does the relative youth of the
potential juror make this reasonable? Should it depend on the seriousness of the offence?

e On what basis does a minor crime justify removing jury franchise? Should criminal history
disqualification be limited to offences triable only by jury or by judge-alone (ie, not at the magistrates’
court level)?

* Onwhat basis does a driver licence disqualification justify removing jury franchise?

e Are there other strategies to consider? For example, might juror education and/or the oath or
affirmation be reviewed to underscore the importance of a juror’s obligation to apply the law and to
be impartial?

189 Only some jurisdictions identify disqualification where the potential juror offended when under 18 years of age. The LRCWA
supported a shorter period of exclusion for juveniles compared to those who offend when they are over the age of 18 years:
LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 84. No legislative change has taken place on this
point. The NSWLRC considered reducing the three-year disqualification for one-time offenders and those subject to a short-
term control order but determined against recommending change as it ‘would have little impact on the jury pool, and would
overlook the pragmatic considerations relative to juvenile offending and the associated anti-social attitudes. (NSWLRC, Jury
Selection, Report 117 (2007), [3.38]).
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Elimination from the jury: exclusions,
excusals and self-elimination

Challenges in court: Peremptory, for cause, challenging the array, and stand asides

We ... suggest ... that its [peremptory challenges] use be monitored with a view to its eventual
abolition if it is assessed as not serving any legitimate purpose.’®®

Peremptory challenges™ are a feature of jury empanelment processes across Australian jurisdictions.
They allow the defence (and, depending on the legislative framework, the prosecution) to challenge
quickly and efficiently any prospective juror, without giving reasons. These challenges are considered a
right personal to the accused. They are distinct from the prosecution’s right to stand aside (or ‘stand by’)
a potential juror. In Australia, the jurisdictions with the lowest number of peremptory challenges limit their
availability to 3 per defendant, with other jurisdictions extending to 6 or 8 peremptory challenges per
defendant, or more, subject to the number of defendants: see Table 5.

190 NSW LRC, Jury Selection Report 117, 2007, [10.20].

191 See also T. Anthony and C. Longman, ‘Blinded by the White: A Comparative Analysis of Jury Challenges on Racial Grounds’,
International Journal for Crime, Justice and Social Democracy 6(3) (2016): 26-27; NSWLRC, Jury Selection, Report 117 (2007),
[2.19], [3.19]; NTLRC, Report on the Review of the Juries Act, 19, 25.
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Table 5: Australian peremptory challenges and stand asides'?

No. Peremptory More than 2 accused
challenges: single arraigned (if not in
accused Crown stand asides primary provision)
FEDERAL 4 defence peremptory 4 stand asides: s23DZA(5)*°
challenges available: s23DZ)
(a)193
NT ‘Crown and person 6 stand asides (s43)
arraigned... may each
challenge peremptorily’ 12
jurors ‘in the case of a capital
offence’ (s44(1)(a)).
6 jurors ‘in any other case’
(s44(1)(b)*
ViC 3 defence peremptory 3 stand asides if 1 person Defence & Pros'n: 2 for
challenges available: s39(1)(a)  arraigned.?®° each accused arraigned:
s39(1)(b)
QLD 8 for Pros'n and defence Nil provision 8 challenges per
(s42(3))° accused: s42(5)(a).
Pros’n entitled to total
available to accused
persons (s42(5)(b))
WA 3 each for each accused Nil provision
(s104(4))
3 for the pros'n: s104(3)(a)
NSW 3 for defence: s42(1)(a) & 3 Not permitted®
Pros'n s42(1)(b)™@®
ACT 8 for Pro’sn: s34(1) & accused: Nil provision
s$34(2)"7
SA 3 peremptory challenges Nil provision 3 challenges each for
for each party, including jointly charged persons
prosecution (s61(1)) (s65).
TAS 6 for ‘[e]ach person arraigned’ Unlimited stand asides (s34(1)) See above: s35(1)

(s35(1))"*®

192 Federal Court of Australia Act 1976 (Cth); Juries Act 1962 (NT); Juries Act 2000 (VIC); Jury Act 1995 (QLD); Criminal Procedure
Act 2004 (WA); Jury Act 1977 (NSW); Juries Act 1967 (ACT); Juries Act 1927 (SA); Juries Act 2003 (Tas).

193 An additional challenge is available if more than 12 jurors are to be empanelled.

194 One or two peremptory challenges permitted for the prosecution and for each accused if more than 12 jurors are to be

empanelled.

195 If13 or 14; 15; or 16 jurors are to be empanelled, 9, 10; or 11 peremptory challenges are available: s31A(3).

196 An additional challenge is permitted if there are reserve jurors.

197 Or 5 if more than 12 jurors are to be empanelled.

198 Section 38(1)(a).

199 Note that no additional peremptory challenges are permitted: s44(2).

200 If more than 12 jurors are to be empanelled each accused and the prosecution have an additional peremptory challenge.
Note also that any number of peremptory challenges may be made if the Crown and all the persons prosecuted agree to the

challenges.

201 Jury Act 1977 (NSW), s 43.
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Peremptory challenges are used in practice instead of challenges for cause to remove inappropriate
or potentially disruptive jurors (for instance, those who may have been unsuccessful in seeking to be
excused).?°2 Such jurors may lack competence of impartiality, but a peremptory challenge saves time
and intrusive examination of the potential juror. However, an important counterpoint to this use of the
peremptory challenge is the behavioural cues might be misread, or stereotypes might be applied to
determine someone as potentially inappropriate or disruptive.?2°® There is some research indicating that
once jurors, including those who may have been reluctant, take their oath, they take their obligations
seriously.204

There is some late 20th century case law on the use of challenges by Indigenous defendants. These cases
reveal that courts respond by relying on the sheriff's compliance with the legislated jury selection process.
It is a proxy for establishing that a particular jury is representative of the community it serves. These
cases followed English authorities®®® that have confirmed that random selection is defined solely by the
legislated jury selection process.?® As a result, these cases have ruled against challenges to a particular
jury based on its failure to include a particular demographic, such as Indigeneity.2”

In the 2004 Victorian case of R v Badenoch?®® regarding a trial held in Mildura, the Indigenous defendant
unsuccessfully ‘objected to the composition of the panel [from] which ... [the jury] was to be chosen as
he, an Australian Aborigine, had not observed anyone that he identified as an Indigenous person in it’%°
despite the trial being conducted in a location where it is ‘well known that many persons of Indigenous
origin resided’?® The challenge failed. A similar challenge took place in the 2010 Northern Territory case
of R v Woods & William.?"" Again, the Court rejected submissions that there was a requirement for a jury to
be racially proportionate, citing that it would be ‘the antithesis of an impartially selected jury’?? and would
present ‘enormous practical difficulties’?

There are two cases that stand out — one because it succeeded on a race-based argument, and the other
because it documents accounts of the scarcity of Indigenous jury representation. In the 1981 New South
Wales case of R v Smith?* the defence successfully sought the discharge of an all-white jury after the
prosecutor exercised its peremptory right of challenge and excluded three Aboriginal jurors from the
panel. Judge Martin explicitly resisted criticising the Crown Prosecutor but discharged the jury because
the accused was clearly Indigenous and his Honour perceived that the exclusion of Indigenous Australians
from the jury would be detrimental to community perceptions of justice. Six years later, in 1987, s 47A was

202 Ibid, 174-5. However, the Northern Territory, like many other Australian jurisdictions, allows for majority verdicts, which
ameliorates the impact of a potentially disruptive juror on the juries’ ability to render a verdict: see Criminal Code (NT), s 368.

203 J. Horan and J. Goodman-Delahunty, ‘Changing the peremptory challenge system in Australia’ (2010) 34 Criminal Law Journal
167, 175.

204 |bid.
205 R v Grant & Lovett [1972] VR 423, 425; R v Smith (Lance) [2003] EWCA Crim 283; [2003] 1 WLR 2229, [40].

206 However, the sheriff failed to follow the process as legislated: he obtained the array before a jury precept (or order) was issued
by the Chief Justice rather than after the precept as designated in the legislation. This led to the discharge of the jury because of
this statutory non-compliance. R v Woods & Williams (2010) 207 A Crim R 1; [2010] NTSC 69, [77]-[78], [96]. On the finality of the
statutory provisions concerning arguments of principle, see also Hunt v Western Australia [2008] WASCA 210; (2008) 37 WAR
530; (2008) 189 A Crim R 248

207 For challenges to sovereignty, including submissions that the jury be constituted by Aboriginal Elders or peers, see, see R v
Buzzacott [2004] ACTSC 89. See also R v Grant and Lovett [1972] VicRp 47; [1972] VR 423, 425; R v Anning [2013] QCA 263;
Anderson v Kerslake [2013] QDC 262.

208 [2004] VSCA 95.
209 R v Badenoch [2004] VSCA 95, [66].

210 R v Badenoch [2004] VSCA 95, [66]. The trial judge rejected the submission that the jury panel was unrepresentative, upheld by
the Court of Appeal.

211 R v Woods & William (2010) 207 A Crim R 1; [2010] NTSC 69. See further discussion below and see S. Crittenden, ‘Race, Justice
and Democracy: How the Historical and Contemporary Representativeness of the Criminal Jury Sheds Lights on the Citizenship
Status of Indigenous Australians’ (2022) 9(2) law&history 124, 142.

212 R v Woods & Williams (2010) 207 A Crim R 1; [2010] NTSC 69, [59].
213 Ibid.

214 R v Smith (1981) 3 ALB 87; [1981] NSWDC (19 October 1981), see N. Rees ‘R v Smith’ Aboriginal Law Bulletin 1(3) (1982): 75, and
see ALRC, Recognition of Aboriginal Customary Laws (ALRC Report 31), [593]-594.
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inserted into the NSW Jury Act 1977, giving statutory acknowledgement to the inherent power exercised
by the Judge Martin.?

The interstate extradition challenge determined in Binge v Bennett,?® discussed earlier, raises
consideration of the danger of peremptory challenges in generating chronically non-representative juries.
Evidence was adduced of the practice of standing by or challenging prospective Indigenous jurors. For
example, the affidavit of barrister Colin Bennett concluded that in his opinion ‘there appears to exist a
practice for Crown Prosecutors to “stand by” Aboriginals in Queensland’, based on his observations that:

5. ... in criminal trials that Crown Prosecutors regularly ‘stand by’ any Aboriginal person empanelled
for jury service. This practice is so familiar to me that for years | have never exercised my right of
objection against a prospective Aboriginal person as | can rely on the Crown practice of standing by
any Aboriginal.

6. On only one occasion can | recall an Aboriginal person being sworn in as a juror. That was in a Mt Isa
trial. Mt Isa has a large Aboriginal population. | was surprised that an Aboriginal person was not ‘stood
by’ as is the usual custom.

7. | recall the trial at Mt Isa of an accused Aboriginal man whom | represented. The case was The
Queen v Condren and was heard in the month of August 1984. In that case | remember there were
three or four Aboriginal persons empanelled for jury service. The Crown exercised its right of ‘stand
by’ against each of those Aboriginal people.?”

In oral evidence Mr Bennett agreed that it was legitimate for the prosecution to stand aside someone
‘when there is a risk that they might know and feel loyalty towards the accused’. He added ‘... but they do it
every time. It seems to be a duty on their shoulders every time an Aboriginal comes up for service’. Smart
J quoted the following instance described by Bennett:

of a well-presented Aboriginal lady being stood aside by the Crown in Brisbane in February 1989.
The Crown Prosecutor has explained the reasons for his decision. It seems that he had prosecuted
an Aboriginal with the same reasonably common surname (Currie) as the potential juror from the
same residential area (Inala) in November 1988 on 14 counts of housebreaking. The Prosecutor was
prepared to accept that there were between 50 and 60 people with the name “Currie” listed in the
current telephone directory for Brisbane (white pages).

The Prosecutor said that there were a number of large Aboriginal families who frequent the criminal
courts in Queensland and Currie is the name of one such family. He would not allow someone to
serve on the jury who was a relative of someone who had been convicted of a serious offence or
made allegations against the police. The Prosecutor knew that to be on the jury panel the lady had no
convictions. He had no material suggesting that she was related to or knew the defendant Currie. The
Prosecutor had no knowledge whether she approved or disapproved of the activities of the defendant
Currie. The Prosecutor said that he was not prepared to take the risk.

215 Permitting the discharge of the jury ‘if, in the opinion of that judge, the exercise of the rights to make peremptory challenges has
resulted in a jury whose composition is such that the trial might be or might appear to be unfair’ This provision was exercised in
2022 in relation to the possible appearance of unfairness due to gender imbalance where the jury consisted of twice as many
women as men: Rv LF (No. 1) [2022] NSWDC 91.

216 Binge v Bennett (1988) 13 NSWLR 578; Binge v Bennett (1989) 42 A Crim R 93. See also R v Walker [1989] 2 Qd R 79, 84
(McPherson J), an unsuccessful appeal against conviction based on the lack of Nunukel people on the jury of the Nunukel
defendant.

217 Binge v Bennett (1988) 13 NSWLR 578, (1988) 35 A Crim R 273 (NSW CA).
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The Prosecutor relied on the common surname, the address (same suburb) and the colour. He
firmly believed that he was taking the correct course in avoiding any possible risk of the potential
juror knowing the defendant or being unsympathetic to the Crown. The Prosecutor had no material
suggesting that this lady would be prejudiced against the Crown or otherwise might not do her duty
when considering a case against a different defendant charged with armed robbery in company with
personal violence. In challenging her the Prosecutor was drawing a long bow. The incident indicated
how difficult it is for Aboriginals to serve on juries.?®®

In late 1988 Sturgess, then-DPP, issued Queensland prosecutors’ guidelines, quoted by Smart J, stating:

1. The power to stand a prospective juror by is to be used only for the purpose of attempting to secure
a fair trial.

2. When deciding whether or not to stand a prospective juror by, racial or ethnic background is to be
disregarded unless it is reasonably likely to cause the prospective juror to be prejudiced unfairly in
favour of or against the defendant.?”

These guidelines were only published to prosecutors, and their preamble explained why they were
introduced, namely, thatthere had been‘[a]llegations ... thatAborigines are being denied fairrepresentation
on juries, particularly in the case where an Aborigine is a defendant, as the result of prosecutors standing
them by when they appear for jury service’. Sturgess denied that prosecution actions were the cause of
reduced Indigenous presence, suggesting (as discussed above), that jury district boundaries excluded
those in remote areas. The evidence of Mr Parker, a solicitor with several decades of criminal trial
experience, was also summarised by Smart J:

He has never seen an Aboriginal person on a jury panel or on a jury in Brisbane. His experience has
been mainly in south-east Queensland but he did spend some nine months in Townsville. Mr Parker
thought that the major reason why Aborigines were not on jury panels was that they were not on the
electoral roles. Additional reasons were the fair degree of movement by Aboriginals and s 7 of the Jury
Act which prevents convicted persons serving. Mr Parker thought that there were clear reasons why
the prosecution would strike Aborigines off a jury. They have had a high contact with the law as part
of their struggle for many years or the Crown may have information that they were relatives of the
accused or closely associated with him.22°

Justice Smart noted that the jury selection system was not designed to meet Indigenous people’s ‘generally
lower standard of education and movement habits’ but it could not be described as an unfair system. With
reference to their lack of presence on the electoral roll,??' his Honour added:

it would be impracticable to expect the authorities to be able to keep in touch with people for jury
service if they do not advise the Electoral Office of changes in address. Further, Aboriginals, like many
in the community, may not be keen to serve on juries. The system is not unjust or oppressive.

We note in passing, that these views are clearly dated. They no longer accord with AEC practices of
automatically initiating address updating when voters relocate. We also note that no educational standards
apply to jury franchise, nor would fly-in, fly-out (FIFO) workers expect to have reduced jury service rights.
However, his Honour also accepted the evidence of Mr Bennett and added that while ‘[t]here would be
occasions when it would be proper to stand by Aborigines, ... it is the almost unbroken uniformity of what
has occurred, as detailed by Mr Bennett, which is so telling'?*2 While Binge v Bennett was decided nearly

218 Binge v Bennett (1989) 42 A Crim R 93, (1989) 98 FLR 193.
219 Binge v Bennett (1989) 42 A Crim R 93, (1989) 98 FLR 193.
220 Binge v Bennett (1989) 42 A Crim R 93, (1989) 98 FLR 193.

221 And presumably responding to the DPP’s observations that Indigenous lack of representation was due to low levels of
education, their criminal record, that they ‘tended to move about’ and so were not receiving and/or completing juror forms.

222 Emphasis added.
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35 years ago, the ATSILS submission to the 2011 QLRC suggest it may have continued to be prosecution
practice in Brisbane to stand down the small number of Indigenous jurors that made it on to the panel,???
and that it was extremely rare to have an Indigenous juror in Mount Isa ‘despite the relatively high local
Indigenous population’??* In addition to the anecdotal observations of peremptory challenges to stand
aside Indigenous jurors, the 2007 study by Goodman-Delahunty et al revealed a ‘consensus among
stakeholders ... that peremptory challenges hindered the representativeness in Australian juries primarily
because lawyers use the challenges to try to mould or stack the jury’.??®

Criminal histories and peremptory challenges: There is a potential explanation forthe dynamics relating to
the claims and the denial of claims in Binge v Bennett that Queensland prosecutors pursued the practice
of standing by Indigenous potential jurors. This possible explanation is the practice in some jurisdictions
of police providing prosecutors with information that a potential juror is believed to be ‘an associate of
criminals’?? or possesses non-disqualifying convictions. Challenges on this basis, would enable the DPP
to state that racial or ethnic background is disregarded by a prosecutor, but their removal was based on
character grounds. We have no information on whether this practice continues to have currency today in
some parts of Australia. In 1999 Justice Kirby indicated in Katsuno v The Queen:

that some form of communication by police to prosecutors concerning non-disqualifying convictions
and/or suspected criminal involvement is currently practised in Western Australia,??” Tasmania and
the Northern Territory. It is not practised in New South Wales, Queensland, South Australia or the
Australian Capital Territory.?2®

The case of Katsuno v The Queen concerned non-disqualifying convictions being relied upon to
stand aside a potential juror, Mr G. The trial took place in Victoria and was heard on appeal to the High
Court. Mr G’s first offence was committed when he was a juvenile more than 10 years earlier. Justice
Kirby indicated that under s 274 of the Children and Young Persons Act 1989 (Vic), the offence had no
current effectiveness. It was not to be counted as a conviction. The second ‘conviction’ was not a formal
conviction, but the imposition of a suspended sentence with a good behaviour bond. The conditions of
the suspension had been satisfied. It was over 20 years old.??® The practice of police passing such juror
information to prosecutors, while unlawful (because it was outside statutory authority)?® the majority
(Gaudron, Gummow and Callinan JJ), with Gleeson CJ noted that because stand asides and peremptory
challenges need no reasons, and could be based on speculation or impressions, the prosecutor’s reason
for exercising his challenge was irrelevant.?® The appeal was dismissed.

Following Katsuno, itis lawful to continue this practice only in jurisdictions that explicitly permit jurors’ non-
disqualifying information to be provided to prosecutors. However, its lawfulness aside, its undesirability
together with its potential for abuse and the subversion of the principle of a randomly selected

223 QLRC, A Review of Jury Selection, Report 68 (2011), [11.29].
224 QLRC, A Review of Jury Selection, Report 68 (2011).

225 J. Horan and J. Goodman-Delahunty, ‘Changing the peremptory challenge system in Australia’ (2010) 34 Criminal Law Journal
167,177, citing research from J. Goodman-Delahunty et al, Practices, policies and procedures that influence juror satisfaction in
Australia (Research and Public Policy Series 87, 2007).

226 See also In the Trial of D [1988] VicRp 84; [1988] VR 937.

227 According to the WA LRC Selection, Eligibility and Exemption of Jurors, Final Report (2010), 28 ‘Although the DPP is legally
authorised to check the criminal history of all prospective jurors, it does not currently engage in this practice’, citing Hunt v
The State of Western Australia (No 2) [2008] WASCA 210; (2008) 37 WAR 530; (2008) 189 A Crim R 248 and noting that up until
October 2007 the sheriff’s office provided the DPP with copies of the criminal records. Note also that DPP submissions cited
and quoted by the Commission supported the DPP accessing criminal records of prospective jurors.

228 Katsuno v The Queen [1999] HCA 50; (1999) 199 CLR 40, [73].

229 See agreed statement of facts in Katsuno v The Queen [1999] HCA 50; (1999) 199 CLR 40, [14] (quoted by Gaudron, Gummow
and Callinan JJ) and discussed at [116], Kirby J.

230 Juries Act 1967 (Vic), s 21(2): the sheriff or any of his officers shall not make known to any person the names in any panel from
which the jury is to be struck in any inquest. The majority judgment confirmed (at [25]) it was unlawful to provide anyone other
than the sheriff with names of the panel.

231 Katsuno v The Queen [1999] HCA 50; (1999) 199 CLR 40, at [45] (Gaudron, Gummow and Callinan JJ), [4], Gleeson CJ.
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representative jury, provide strong arguments against the practice. Our research®? shows that Tasmania
includes in its jury legislation that information regarding potential jurors’ non-disqualifying offences to be
provided to DPP upon request ?*and that in Western Australia, the Juries Act 1957 (WA), s 3023 provides
that subject to an order of the court to the contrary:

the summoning officer must ensure a copy of every panel or pool of jurors who have been summoned
to attend for a criminal trial is available to be inspected by the parties to the trial from 8 a.m. on the
day on which the trial is listed to begin.

The majority in Katsuno had not raised any concerns that this practice might embed systematic
discrimination. Before looking at two Victorian cases from the late 1980s that addressed the potential for
abusive practice, the two dissenting Katsuno judgments made important observations. Justice Kirby drew
on the jury legislation’s clear intention to ensure random selection of jurors:

To introduce into such a random scheme a mechanism for severe reduction of randomness, other
than by reference to express disqualification, ineligibility, or entitlement to be excused, suggests,
at the least, the need for express statutory provision. ... Randomness in the selection of the jurors
ultimately chosen is, as Nathan J observed in Robinson, the quiddity of the jury system as provided
by the Act.2%

McHugh J, also in dissent, held that the prosecutor had wrongly obtained an unfair advantage not
available to the accused, removing the so-called level playing field quality of peremptory challenges.?3¢
Justice Vincent in the first Victorian case, the 1988 case of In the Trial of D,?” noted that the then current
Victoria Police Manual provided for police to furnish to prosecutors information regarding potential jurors
within three categories: 'Disqualified’, 'Ineligible’ or 'Unsuitable’. The Manual indicated that appropriate
reasons for unsuitability, such as that ‘[plersons with known antagonism to police or those associating
with undesirable persons’, should be listed. As Justice Vincent concluded, such a practice is:

an extraordinary and totally unacceptable arrogation and use of power and a level of intrusion into the
operation of the jury system and the private lives of qualified citizens which should never be tolerated.
... There can be no doubt that rigorously pursued and applied in the selection of juries in particular
cases, the system as it has been formally established is capable of creating serious injustice.?*®

232 See also, Jury Act 1995 (Qld), s 35: parties must disclose as soon as possible information received that shows a person ‘is
unsuitable to serve as a juror in the trial’. While it is likely that unsuitable is referring to language, literacy or mental or physical
capacity, it is potentially ambiguous, particularly in light of the processes described in the text. Further, South Australia (s 13),
Tasmania (Schedule 2); Victoria (Schedule 2), Northern Territory (s 4) use the language of ineligibility to describe these issues.
Western Australia provides that such conditions are matters for obligatory excusal (s 34G(2)).

233 The Juries Act 2003 (Tas), s 24. Section 27 also provides that parties and police are provided with a list of the names of those
summonsed for jury service. In addition, under the Juries Act 1967 (ACT), s 29(2) ‘The legal practitioner representing the
prosecution, the accused or the accused person’s legal practitioner may, on the day fixed for a trial, inspect or obtain from the
sheriff a copy of the jury pool for the trial’. A police officer who makes inquiries for determining whether a name on the jury roll is
disqualified cannot divulge such information to anyone other than the sheriff: s 24(5). This indicates the police cannot provide
such information to the DPP.

234 In relation to this access, the intrinsic blindness of the peremptory challenge (or for cause) was examined in Colbung v The
State of Western Australia [2006] WASCA 239 in dismissing the appeal ground that a party has a right to information regarding
the occupation of all jurors on the panel, including the field of study in relation to students. Previously, this provision provided a
4-day period for such inspection, see Hunt v Western Australia (No 2) [2008] WASCA 210; (2008) 37 WAR 530; (2008) 189 A Crim
R 248. Note the mention above regarding the practice of the prosecutor: note 227, above.

235 Katsuno v The Queen [1999] HCA 50; (1999) 199 CLR 40, [114], Kirby J (citations omitted).
236 Katsuno v The Queen [1999] HCA 50; (1999) 199 CLR 40, [61], McHugh.

237 [1988] VicRp 84; [1988] VR 937. See also R v Thomas [1958] VicRp 18; [1958] VR 97 where a challenge to the array when the
defence noticed the prosecution possessed a copy of the jury panel was dismissed.

238 [1988] VicRp 84; [1988] VR 937 (emphasis added).
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His Honouradded that the suggested bases of unsuitability were not necessarily unlawful or even reflecting
‘anti-social tendency’. They were anonymous determinations, based on beliefs about prospective jurors’
personal relationships that are not available to be tested for accuracy and reliability. The prosecutor In
the Trial of D made assurances to the court that the practice of including the ‘unsuitable’ category was
no longer followed. Presciently, (given the practice was applied 10 years later in the same jurisdiction in
Katsuno), Justice Vincent added:

itis disturbing torememberthat the provisions set out in the Police Manual almost certainly represent
the practices of the past, and it is not possible to predict, if the situation is permitted to continue,
what may be the practices of the future.?®

The Victorian case of R v Robinson?* followed shortly after In the Trial of D. Only the dissentient Nathan
J, whose reasoning was adopted by Kirby J, supported the conclusions of Justice Vincent. Justice Nathan
also criticised the practice because it used the DPP’s ‘bureaucratic processes’ to effectively disqualify a
wide class of persons not excluded by statute.?*

Abolition overseas: Peremptory challenges (that is, the defence-only process) have been abolished in
the United Kingdom because ‘they were considered unnecessary and open to abuse’?*? As an interesting
and pertinent aside, Lord Denning in the House of Lords during debate on the abolition of peremptory
challenges observed of their 20th century evolution:

when | was trying cases, there was never a peremptory challenge before me at all. That was so, |
believe, with most of the judges from the 1920s onwards, because—and it was a good reason—of a
household qualification. The jurors, in Lord Devlin's words, were all "male, middle-aged and middle
class". There was no possible ground for any challenge of them; nor was any challenge made. That was
in my younger days. Now it has all altered. The first use of challenges arose when women appeared on
juries. Some counsel then tried to get an all-male jury or an all-woman jury by use of the challenges.
So the number was limited to seven, compared to 20 previously. Then that, too, came to be abused. If
you take seven jurors and challenge them without a cause, it really disrupts the whole panel. In 1977,
the limit became three.?*

Peremptory challenges have been abolished in Canada (for both sides of the bar table).?** In addition, they
have been abolished, or their abolition is under consideration in other jurisdictions.?*> There have been
repeated condemnation of discriminatory uses of peremptory challenges in the United States, including
the revelation in 2016 of race-coded notations on prosecutors’ jury lists in Foster v Chatman.?* In Foster,
the US Supreme Court reversed the Georgia Supreme Court’s decision to reject Foster's appeal based on
the prosecutor’s discriminatory challenge of four black jurors.

239 [1988] VicRp 84; [1988] VR 937. Citing in support R v Crown Court at Sheffield; Ex parte Brownlow [1980] 2 All ER 444, at pp. 452-
3 (Denning MR) Shaw LJ, at 455-6.

240 [1989] VicRp 24; [1989] VR 289.

241 The majority judgment of O'Bryan and Marks JJ disagreed.

242 See Criminal Justice Act 1988, (UK) ¢ 33, s 118. Note that in the United Kingdom the prosecution have the stand by procedure.
243 HL Deb 02 November 1987 vol 489 cc784-863, 824, Criminal Justice Bill [HL], Lord Denning.

244 Repealing Criminal Code, s 634. See also K. Roach, ‘The Urgent Need to Reform Jury Selection after the Gerald Stanley and
Colten Boushie Case’ (2018) 65 Criminal Law Quarterly 271; K. J. Melilli, ‘Batson in Practice: What We Have Learned About
Batson and Peremptory Challenges’ (1996) 71 Notre Dame Law Review 447, 460-64; K. Taylor-Thompson, ‘Empty Votes in Jury
Deliberations’ (2000) 113 Harvard Law Review 1261, 1262; H. Weddell, ‘A Jury of Whose Peers?: Eliminating Racial Discrimination
in Jury Selection Procedures’ (2013) 33 Boston College Journal of Law and Social Justice 453; A. Page, ‘Batson’s Blind-

Spot: Unconscious Stereotyping and the Peremptory Challenge’ (2005) 85 Boston University Law Review 155; C. Petersen,
‘Institutionalized Racism: The Need for Reform of the Criminal Jury Selection Process’ (1993) 38 McGill Law Journal 147. All
these authorities are cited in R v Chouhan [2021] SCC 26, [23], [60]; R.J. Broderick, ‘Why the Peremptory Challenge Should
be Abolished’ (1992) 65 Temple Law Review 369, 373; Bill C-75, An Act to amend the Criminal Code, the Youth Criminal Justice
Act and other Acts and to make consequential amendments to other Acts, SC 2019, c 25, ss 269, 271 and 272 <https://canlii.
ca/t/53rgg>. See also Justice and Security (Northern Ireland) Act 2007, s 13.

245 Peremptory challenges have been abolished and under debate in other jurisdictions, for example in Arizona, USA. See
for example, H. Kanu, “"How we've done things for ages’: Pushback from Arizona peremptory-stroke change’ (5 February
2022) <https://www.reuters.com/legal/government/how-weve-done-things-ages-pushback-arizona-peremptory-strike-
change-2022-02-04/>.

246136 S Ct 290 (2016). See also Batson v Kentucky, 476 US 79 (1986).

39 Report to the Australasian Institute of Judicial Administration



There have been repeated condemnation of discriminatory uses of peremptory challenges in the United
States, including the revelation in 2016 of race-coded notations on prosecutors’ jury lists in Foster v
Chatman.?¥ In Foster, the US Supreme Court reversed the Georgia Supreme Court’s decision to reject
Foster’s appeal based on the prosecutor’s discriminatory challenge of four black jurors.

Clearly, a critical appraisal of peremptory challenges is justified. It is supported by the principle expressed
by Lord Benson that ‘[jluries are intended to be independent and impartial and it is not for the accused to
decide who should sit in judgment upon him'’2# Trial by jury should not be built on gaming the system. In
addition serious concerns are raised by the vulnerability of peremptory challenges to discriminatory use,
and hence to distorting the aspiration of a representative jury. The case for abolition is strengthened by
their abolition in Canada, combined with the revelation in Katsuno’s case that the prosecutor’s extension
of the criminal history disqualification by stealth appeared to continue in Victoria despite its claimed
discontinuance in In the Trial of D.

Law reform bodies’ responses to peremptory challenges

Victoria: In its 2014 report on jury empanelment, the Victorian Law Reform Commission (VicLRC) noted
the potential for peremptory challenges to ‘exclude people with certain characteristics on the basis of
assumptions about how groups with those characteristics may decide a case'?® The Commission also
referred to ‘studies on the link between characteristics and verdict preferences’ and noted that they are
not ‘an effective or reliable indicator or sympathy or bias in jurors'?®*® However, the Commission viewed
the exercise of peremptory challenges as of little adverse impact, given the limited information available
about prospective jurors and the resultant reliance on stereotyping. Yet their conclusion is at odds with
the potential impact of a juror's gender and race, given its finding that for 2012-2013 criminal trials 67% of
challenges were to women, with 68% of challenges to women in the previous 12 months.?'

The VicLRC opted for the retention of peremptory challenges, despite noting that they are not an essential
feature of an accused’s right to a fair trial and their absence in the United Kingdom for decades. It found
that with stand asides they operate as a practical expedient to remove prospective jurors where processes
such as exemptions and excuses have failed to exclude those ‘who are obviously not impartial or otherwise
appear unwilling or unable to serve on a jury, avoiding the delay, cost and potential further embarrassment
associated with a challenge for cause’?? It noted that ‘the availability of peremptory challenges in criminal
matters [as providing] ... the accused with some involvement in the trial process that may contribute to
a perception that they have been given a fair trial'?®® However, while this may be an important symbolic
aspect of peremptory challenges, the Commission did not consider the impact of perceptions of fairness
forvictims, of the challenged jurors themselves, or more broadly for those in the community, particularly if
it contributes to systematically silencing the engagement in the jury of a sector of the community.

247136 S Ct 290 (2016). See also Batson v Kentucky, 476 US 79 (1986).

248 UK, Parliamentary Debates, House of Lords, 2 November 1987, https://hansard.parliament.uk/Lords/1987-11-02/
debates/83109fe1-d4e1-4545-bc27-43531e707b51/CriminallusticeBillHI?highlight=%22peremptory%20challenge%22

249 VicLRC, Jury Empanelment, Report 27 (2014), xi. The VicLRC, relying on various sources, reported at [3.63]-[3.64] that in
2012-13, there were 584 jury trials in Victoria. Out of a total of 23,577 prospective jurors who attended court, 6,446 jurors were
empanelled. There were 2701 excuses (out of a total of 2,942 prospective jurors who applied to be excused. This was an average
of 4.6 per trial) and approximately 3,000 challenges. For criminal trials, 5,948 jurors were included in the empanelment process,
and of these a total of 2481 jurors were challenged by the parties. There was an average of 5 challenges per criminal jury trial.
Similarly, in 2011-12, 6,440 jurors were empanelled out of a total of 23,701 prospective jurors who attended court. There were
also 2,946 excuses and approximately 3,150 juror challenges/stand asides in 2011-12.

250 Ibid.
251 Ibid, [3.72], [3.74]. This gender imbalance is not reflected in civil trials.
252 lbid, [3.246].

253 Ibid, xii. Emphasis added. J. Horan and J. Goodman-Delahunty, ‘Changing the peremptory challenge system in Australia’ (2010)
34 Criminal Law Journal 167,174
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Queensland: In 2011 the QLRC noted the generally subjective nature of peremptory challenges, including
criticism of former jurors to peremptory challenges.?®* Nevertheless, the Commission supported the
retention of peremptory challenges as:

one of the fundamental safeguards in the Act against the selection of a jury that is, or is perceived
to be, biased or unfairly unrepresentative ... It also allows the prosecution to challenge people who
may have a bias or be unrepresentative. It also allows either party to remove jurors who are obviously
unsuited to sitting on the jury.?

Western Australia: The 2010 LRCWA Report drew on what was described as the available evidence (socio-
economic demographics)?®® as supporting the view that juries are, overall, broadly representative of the
general community. However, the need to improve Indigenous representation was also cited later in its
report.?’ Like the VicLRC, it emphasised the role of peremptory challenges in removing the perception of
bias, and a concernthat removing peremptory challenges would lead to anincrease in challenges for cause.
#8n what appears to be a focus on whether peremptory challenges create severe logistical demands
on the sheriff's office in summonsing additional potential jurors, the Commission’s statistics revealed an
average 3.9 peremptory challenges per trial, which it viewed as dispelling concern regarding over-use.?®
It was also unpersuaded that peremptory challenges should be abolished. Instead, it recommended
that the sheriff's office record the number of peremptory challenges per trial, from which side of the bar
table, and that research be undertaken to determine the characteristics, and if possible, the rationale, of
prospective jurors who have been challenged.?6°

New South Wales: The 2007 NSWLRC traversed Indigenous under-representation on juries. It did not
raise peremptory challenges as an issue. Rather, it focused on the landscape beyond the courtroom,
linked to poor inclusion on the electoral roll due to cultural and socio-economic circumstances; ineffective
communication by way of jury notices; the extensive criminal history disqualification provisions; and in
some regional districts, excusals due to family or other relationships with the defendant.?' The Commission
concluded that peremptory challenges should continue, but they should be kept under review ‘to ensure
that it does in fact advance the fairness of trial by jury and does not in fact involve a distortion of the
process’?%2 While the Commission did not support reform of peremptory challenges, they telegraphed
strongly their concern about their contribution to the fairness of the trial in their blunt description of them:

What is involved, in essence, is an arbitrary exercise dependent upon guesswork and dubious
mythology as to those who might best respond to the case of the prosecution or defence, respectively.
This is not necessarily conducive to securing a fair, impartial, or representative jury. It can, in fact,
have the opposite effect ... . 253

While the above discussion is directed at racial discrimination it should be noted that peremptory
challenges may also promote gender-based discrimination.?4

254 QLRC, A Review of Jury Selection, Report 68 (2011), [10.138]-[10.139].

255 QLRC, A Review of Jury Selection, Report 68 (2011), [10.154]. However, the QLRC, A Review of Jury Selection, Report 68 (2011),
[15] recommended a review of current jury districts; travel assistance and/or accommodation to assist potential jurors from
Indigenous communities, as well as educational programs promoting the importance of jury service, as well as further research
on understanding the factors impacting on Indigenous participation on juries.

256 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 7.

257 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 8-9.
258 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 22-23.
259 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 23.
260 LRCWA, Selection, Eligibility and Exemption of Jurors, Final Report (2010), 24
261 NSWLRC, Jury Selection, Report 117 (NSWLRC, 2007), [1.36].

262 NSWLRC, Jury Selection, Report 117 (2007), [10.42].

263 NSWLRC, Jury Selection, Report 117 (2007), [10.28] (citations omitted).

264 See J. Hunter ‘Gendering the Australian Jury’ (2022) 9(2) law&history 1 and J.A. Scutt ‘Trial by a jury of one’s peers?’ (1982) 56
Australian Law Journal 209.
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Stand asides

Historically, the prosecutor’s right to stand aside a potential juror, as summarised by Justice Kirby in
Roach reveals that this procedure arose in medieval times, linked to the privileged position of the Crown.
In nineteenth century England and Ireland they were known to be used substantially in state trials. Brown
refers to them being used in Ireland to pure Catholic jurors from juries.?®> Lord Roskill, during the 1987
House of Lords debate over the abolition of peremptory challenges explained how the peremptory
challenge was a necessary (but now dated) response to the Crown’s abuse of the stand aside procedure:

Of course historically peremptory challenge was necessary. The Stuart Kings and their law officers
used to pack juries. The attorney-generals of those days secured the packing of juries. In the last
century there was the notorious Peter the Packer in Ireland, who left no stone unturned to see that
juries would convict.2¢®

In terms of the rationale underpinning stand asides, its historical roots offer no compelling basis for
its retention. On the back of concerns regarding peremptory challenges generally, unless there is a
rational and persuasive justification for stand asides, they too are ready for critical evaluation, review and
potentially abolition:

... in England, by the common law, the Crown had an unrestricted right of peremptory challenge. In
1305, this right was cut back by statute, requiring that "they that sue for the King"” who challenge any
jurors under summons were obliged to assign "a cause certain” for any challenge which then had to
be enquired of as to its truth. The judges subsequently permitted the Crown to require those to whom
it objected to "stand by". This practice relieved the Crown of having to show cause in such cases until
the jury panel was fully exhausted. In this respect, the position of the Crown was distinguished from
that of "a common person”. In due course this right was extended to permit peremptory challenges
by the Crown in certain cases without cause shown... Generally, however, the Crown had to rely on
the right to stand potential jurors aside. ... by the nineteenth century sheriffs in England were able
to return many more jurors than were strictly necessary, the Crown obtained, in practice, a virtually
unlimited means of preventing the participation in juries of persons to whom it objected. They were
simply stood aside during empanelment. It is in this context that the first legislation of the Australian
colonies providing for juries must be understood. With application to what is now Victoria, the Juries
Act of New South Wales [11 Vict No 20 (1847)] incorporated into that colony the English procedures
of jury trial. ... On the other hand, an accused, arraigned for murder or other felony, was allowed 20
peremptory challenges.?®”

Brown summarises nineteenth century English developments, pointing to concerns regarding ‘class
unrest’ dampening courts’ enthusiasm to embrace the North American approach of opening up jury
challenges as atilt against the danger of overbearing state power. In England this caused no inconvenience
to the Crown as it had the benefit of stand asides and so they ‘could prohibit social critics from sitting
on juries, while defendants found it increasingly difficult to demonstrate a sufficient challenge for cause
against jurors biased in favour of the Crown'2?%8 This dynamic gained additional support from the wishes
of courts to draw on their embrace of the rationalist tradition by creating the appearance of a system that
enjoyed an impartial tribunal of fact, due to its selection by a random process. This goal was more readily
achieved if defendants possessed little procedural scope to hunt for juror bias.?%°

265 RB Brown, ‘Challenges for Cause, Stand-Asides, and Peremptory Challenges in the Nineteenth Century’ (2000) 38(3) Osgoode
Hall Law Journal 453, 465-66. Brown also describes (at 488) this practice occurring in the Canadian case of R v Chasson (1876)
16 NBR 546.

266 HL Deb 02 November 1987 vol 489 cc784-863, 829, Criminal Justice Bill [HL], Lord Roskill.
267 Roach v Electoral Commissioner [2007] HCA 43, [82], [84]; (2007) 233 CLR 162, Kirby J (citations omitted).

268 RB Brown, ‘Challenges for Cause, Stand-Asides, and Peremptory Challenges in the Nineteenth Century’ (2000) 38(3) Osgoode
Hall Law Journal 453, 468. Note that In Canada the stand aside procedure was ruled unconstitutional in the 1992 Supreme
Court case of Rv Bain [1992] 1 SCR 91.

269 lbid, 469.
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It is the practical uses of the stand aside process that is its most compelling claim for continuance.
The defence may ask the prosecution to stand aside a prospective juror who is ‘inappropriate’ because
their demeanour or request for excusal indicates unwillingness, or if a juror was part of a jury that was
discharged and returned to the jury pool, especially if the discharge related to exposure to potentially
prejudicial information.?”°

Victorian statistics, now a decade old, indicate that stand asides are far less utilised than peremptory
challenges.?”” Unsurprisingly, challenges for cause are rarely used.?”? The trial judge’s common law power
to discharge or stand aside a prospective juror where he or she is manifestly unsuitable is noted by the
VicLRC, as is the rarity of its exercise.?”®

New South Wales has abolished the stand aside process; and Queensland, Western Australia, the ACT and
South Australia make no provision for the option. These jurisdictions, like NSW, enable the prosecution
and the accused equal numbers of peremptory challenges. Victoria and the Federal Court provide
prosecution stand asides in equal numbers to the defence peremptory challenges. The Northern Territory
is the only Australian jurisdiction that provides for the prosecution peremptory challenges in addition to
stand asides;?* and Tasmania is alone in not limiting the prosecution use of the stand aside process.

The Victorian position may hold some food-for-thought for retaining the stand aside process. Victoria
abolished the stand aside process in 1993 and then re-introduced it again in 2000 because the abolition
had ‘created the misleading impression that the prosecution has the same right as the accused to have
persons excluded from the jury’ The VicLRC noted that ‘[i]t is important that the role of the prosecution
during the jury selection process — namely to seek the exclusion of persons only where necessary in the
interests of justice — be clearly distinguished.?”® It noted that prosecution guidelines provide that ‘[t]he
Crown ... must not be seen to select a jury to produce one that is favourable to the Crown, as this is not
consistent with the role of the Prosecution in the conduct of a trial’:

3.27 The guidelines explain that the Crown’s paramount concern with respect to a jury is that it be
impartial, balanced, and comply with all the necessary requirements of the Juries Act to avoid the trial
being fundamentally flawed in such a way as to cause the trial to miscarry.

3.28 The guidelines state that it is appropriate for the Crown to exercise the right to stand aside if it
becomes apparent that a prospective juror’s inclusion could in some way undermine the integrity of
the jury, or the jury system as a whole. For example, if there is a reasonable basis for apprehended
bias, the juror is obviously hostile to the process, or the juror is otherwise incapable of discharging
their duty due to a disability or some other reason.

3.29 ... stand asides should never be used on the basis of generic factors such as age, gender, race,
physical appearance or occupation.?®

270 See for example, NZLC, Juries in Criminal Trials, Report 69 (2001), 89.

271 According to the VicLRC Jury Empanelment, Report 27 (2014), (at [3.53]), the Judicial Commissioner’s Office in 2012-13 recorded
only 76 stand asides, compared with 2405 peremptory challenges.

272 VicLRC, Jury Empanelment, Report 27 (2014), [3.201]. See also QLRC, A Review of Jury Selection, Report 68 (2011), 314 [10.111];
NZLC, Juries in Criminal Trials, Report 69 (2001), 87-89 [225], [229]; LRCWA, Selection, Eligibility and Exemption of Jurors: Final
Report, Report 99 (2010) 22-23 re significant criticism of the practicality of challenging for cause due to lack of information, the
time involved, and the potential demeaning and intrusive nature of such a process where a juror appears to be unsuitable.

273 VicLRC, Jury Empanelment, Report 27 (2014). [3.231]-[3.232].

274 Although the NSW legislation allows an unlimited number of challenges by consent, and Tasmanian legislation provides for an
unlimited number of Crown stand asides.

275 VicLRC, Jury Empanelment, Report 27 (2014), [3.25], quoting from Victoria, Parliamentary Debates, Legislative Assembly, 16
December 1999, 1246 (Rob Hulls, Attorney-General).

276 VicLRC Jury Empanelment, Report 27 (2014), citing the DPP (Vic) Director’s Policy No 6: Juries (25 February 2010).
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A similar, but softer control option exists in the United Kingdom where guidelines limit the prosecution’s
reliance on stand asides by stating that:

it has been customary for those instructed to prosecute on behalf of the Crown to assert that right [of
the Crown to exclude a member of a jury panel from sitting as a juror] only sparingly and in exceptional
circumstances. It is generally accepted that the prosecution should not use its right in order to
influence the overall composition of a jury or with a view to tactical advantage.?””

Finally, and most importantly, the Canadian reforms provide an attractive model should stand-by
procedures and peremptory challenges be abolished. On removing parties’ rights to challenge potential
jurors, the Canadian C-75 amendment of the Canadian Criminal Code added a new ground to s 633 to
create a complimentary public confidence stand aside power for trial judges, enabling decisions to be
made on:

. a case by case basis and... based on all relevant circumstances, including the importance of
ensuring that the jury is impartial, competent and representative. The amendment recognizes and
enhances the role of judges in promoting an impartial, representative and competent jury.?®

Such a public interest stand aside power would address situations raised earlier and meet concerns
regarding the need for a mechanism to remove a summonsed juror who, at or after the empanelment
stage appears to lack capacity to sit as a juror.?”?

277 Attorney General's Office, Jury vetting: right of stand by guidelines (30 November 2012). https://www.gov.uk/guidance/jury-
vetting-right-of-stand-by-guidelines--2#the-exercise-by-the-crown-of-its-right-of-stand-by-update-2012. See also Irish Law
Reform Commission, Jury Service (Report 107, 2013), [3.08] which summarises the limitations on stand-by processes to 'clearly
defined and restrictive criteria: (a) to remove a juror in a terrorist or security case in which the Attorney General has authorised a
check of the jury list or (b) where the juror is “manifestly unsuitable” and only if the defence agrees, for example, where a juror for
a complex case would not be competent because of literacy issues’.

278 Department of Justice Canada, ‘Legislative Background: An Act to amend the Criminal Code, the Youth Criminal Justice Act
and other Acts and to make consequential amendments to other Acts, as enacted (Bill C-75 in the 42nd Parliament)’ (2022)
<https://www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/c75/p3.html>. A similar kind of public interest discretion was exercised
in Australian case R v Smith (1981) 3 ALB 81; [1981] NSWDC (unreported, 19 October 1981. See also the UK guidelines, ibid: ‘4
Primary responsibility for ensuring that an individual does not serve on a jury if he is not competent to discharge properly the
duties of a juror rests with the appropriate court officer and, ultimately the trial judge. Current legislation provides, in ss.9 to s.10
of the Juries Act 1974, fairly wide discretion to excuse, defer or discharge jurors’: https://www.gov.uk/guidance/jury-vetting-right-
of-stand-by-guidelines--2#the-exercise-by-the-crown-of-its-right-of-stand-by-update-2012.

279 But not to address a perceived gender imbalance: R v Azzi [2022] ONCA 366.
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Social, economic & cultural challenge:
excusals, self-elimination & reasonable
accommodation

This section contains an overview of some of the circumstances, recognised within the legislative
provisions as giving rise to a right to claim exemption or excusal from jury service (or otherwise making
them ineligible to serve), that may be disproportionately affect First Nations Australians. They include:

« disproportionate chronic health problems, including hearing loss, and

« greater caring responsibilities.

Indigenous people are, to a greater degree than the general population, impacted by structural
disadvantage. They are often from low socio-economic backgrounds. Language can be an issue. The
financial costs of responding to a jury summons may be outside their means. In addition, Indigenous
people’s extended notions of family connections, their prevalent health issues and the impact of parental
incarceration mean Indigenous jurors may have significant commitments to care forand support extended
family members and members of their broader community, conflicting with their capacity to engage on
juries.

Prevalence and impact of chronic health problems

7.205 An essential characteristic of juries, as an institution, is that they be representative of the wider
community. Their representative nature depends on all those capable of serving, whatever their
individual characteristics, having an opportunity to serve, unless there are defensible reasons for
excluding them from jury membership. There are longstanding concerns that, in practice, persons
with disability are prevented from serving on juries in Australia without sufficient reason ... . 28

First Nations Australians have poorer health outcomes than the broader population. Several surveys
conducted over the last decade paint a picture of this reality, including the National Aboriginal and Torres
Strait Islander Social Survey (NATSISS) 2014-15 and the National Aboriginal and Torres Strait Islander
Health Survey 2018-19.%®

Figure 2: Comparisons - Impairment, psychological distress, disability??
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280 ALRC, Equality, Capacity and Disability in Commonwealth Laws (Report 124, 2014), [7.205], (citations omitted).

281 ABS, National Aboriginal and Torres Strait Islander Health Survey 2018-19 <https://www.abs.gov.au/statistics/people/
aboriginal-and-torres-strait-islander-peoples/national-aboriginal-and-torres-strait-islander-health-survey/2018-19; ABS,
National Aboriginal and Torres Strait Islander Social Survey 2014-2015 <https://www.ausstats.abs.gov.au/ausstats/subscriber.
nsf/0/08E3E3C7DA59D676 CA2580ED0012B307/$File/47140d010.pdf>.

282 The data presented in this a graph is sourced from the National Aboriginal and Torres Strait Islander Health Survey 2018-19, ibid.

Report to the Australasian Institute of Judicial Administration



Figure 2 represents a snapshot of the disproportionate hearing impairment, psychological distress and
impact of disability on Indigenous Australians. The National Aboriginal and Torres Strait Islander Health
Survey conducted in 2018-2019 revealed that 46% of Indigenous people ‘had at least one chronic health
condition’;®3 a figure that translates to more than 4 in 10.2%* Further, 8% of those surveyed had ‘profound or
severe disability’:285 a category that captures ‘people with a profound or severe limitation when performing
at least one selected task related to mobility, communication or self-care’28

This survey also revealed that 1in 10 Indigenous people ‘reported having partial or complete deafness in
one or both ears'?®” However, voluntary hearing tests offered at the time of interview reveal the problem
was far more prevalent, with ‘more than four in 10’288 Preventable hearing loss in the Indigenous Australian
population is a marker of significant disadvantage. According to an analysis by Simpson et al in 2016,
4.3% of Indigenous children had hearing loss compared to 1% of non-Indigenous children.?® Some of the
4.3% suffered from preventable ear disease with associated hearing loss, meaning Australian Indigenous
communities show ‘some of the highest established prevalence of chronic ear-related infections in the
world’2%°

Lack of data specific to health issues in the context of jury service mean it is not possible to definitively
identify the impact of these chronic health conditions on the ability to and likelihood of First Nations
Australians serving as jurors. Nevertheless, it remains likely that the major health gaps between
Indigenous and non-Indigenous Australians have some potentially quite significant flow-on effects for
jury service. For instance, prospective jurors in NSW may request to be permanently excused from jury
service as a result of suffering from ‘a permanent mental or physical impairment that results in jury service
being incompatible with the person’s good health or otherwise renders the person unable to perform jury
service’®' The VicLRC has considered the ACT support measures in its 2020 Consultation Paper Inclusive
Juries - Access for People who are Deaf, Hard of Hearing, Blind or Have Low Vision. Without expressing
concluded view, the Paper noted that the Victorian jury system is ‘considerably busier’ than that in the ACT.
Compared to the ACT, it might be more difficult to gain advanced notice of the need for support measures.
It also noted that with a number of the old court houses, there would be variable accessibility into court
facilities.?*2 Nevertheless, there is potential to learn from the ACT approach. Further, the ACT approach is
supported by the observations of the ALRC in their Equality, Capacity And Disability In Commonwealth
Laws Report that recommended that the Federal Court of Australia Act 1976 (Cth) provide that:

a person is qualified to serve on a jury if, in the circumstances of the trial for which that person is
summonsed, the person can be supported to:

(a) understand the information relevant to the decisions that they will have to make in the course of
the proceedings and jury deliberations;

(b) retain that information to the extent necessary to make these decisions;

283 ABS, National Aboriginal and Torres Strait Islander Health Survey 2018-19, n 280 <https://www.abs.gov.au/statistics/people/
aboriginal-and-torres-strait-islander-peoples/national-aboriginal-and-torres-strait-islander-health-survey/2018-19>.

284 In collecting the data, the ABS defined chronic conditions "are long-term health conditions that contribute to premature
mortality and morbidity”: Ibid. See also VicLRC, Inclusive Juries — Access for People who are Deaf, Hard of Hearing, Blind or
Have Low Vision, Consultation Paper (2020), [2.13]-[2.14].

285 ABS, Ibid.

286 Ibid.

287 Ibid.

288 This figure is for 'people aged seven years and over without a cochlear implant’: ibid.

289 A. Simpson, J.C. Enticott & J. Douglas, 'Socioeconomic status as a factor in Indigenous and non-Indigenous children with
hearing loss: Analysis of national survey data’ (2017) 23 Australian Journal of Primary Health 208, 202.

290 Simpson et al, 202, citing J. Burns and N. Thomson, 'Review of ear health and hearing among Indigenous Australians' (2013) 13(4)
Australian Indigenous Health Bulletin 1 <https://healthbulletin.org.au/wp-content/uploads/2013/10/ear_health_review_2013.pdf
>,

291 Jury Act 1977 (NSW), s 14(2).

292 See also VicLRC, 'Inclusive Juries - Access for People who are Deaf, Hard of Hearing, Blind or Have Low Vision', Consultation
Paper (2020), [7.5]. See also LRCWA, Participation of People with a Disability in Jury Service Discussion Paper March 2020. At p
5 the LRCWA summarises the position in each Australian jurisdiction.

The Australian Jury in Black & White 46



47

(c) use or weigh that information as part of the jury’s decision-making process; or

(d) communicate the person’s decisions to the other members of the jury and to the court.?3

Caring, family, community responsibilities, sorry business

One-quarter of Aboriginal and Torres Strait Islander people had provided unpaid care for a person
with disability, long-term health conditions or old age in the last 4 weeks.?**

First Nations Australians have disproportionately more responsibilities as non-paid carers compared to
the general population. They appear to be twice as likely to be unpaid carers compared to all Australians.?*®
This higher commitment has been linked ‘to the greater prevalence of disability and chronic health
conditions in these communities’?*® As Figure 3 indicates, 45.1% of Indigenous carers care for more than
one person, compared to 25.5% of all carers.?%”

Figure 3: Comparative chart of unpaid caring commitments and severe disability??®
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293 ALRC, Equality, Capacity And Disability in Commonwealth Laws (Report 124, 2014), Recommendation 7-12.

294 ABS, National Aboriginal and Torres Strait Islander Social Survey 2014-2015 <https://www.ausstats.abs.gov.au/ausstats/
subscriber.nsf/0/08E3E3C7DA59D676CA2580ED0012B307/$File/47140do10.pdf>. Note also that ‘Caring responsibilities are
recognised as giving rise as a legitimate excusal from the performance of jury service’, for instance: s 9, Sch 2 Jury Act 1977
(NSW).

295 Carers NSW, Policy Statement: Aboriginal and Torres Strait Islander carers, November 2020 <https://www.carersnsw.org.au/
uploads/main/Files/3.Resources/Policy-Research/Aboriginal-and-Torres-Strait-Islander-Carers_Policy-Statement_Nov-2020.
pdf>. However, this relies on figures drawn from two different surveys: the ABS Survey of Disability, Aging and Carers 2018 and
the ABS National Aboriginal and Torres Strait Islander Social Survey Conducted 2014-2015. The former records an unpaid caring
rate for the general population of 10.8% and the latter indicates that, for the Aboriginal and Torres Strait Islander population,
one in four provided unpaid caring. See further, ABS. Disability, Ageing and Carers, Australia: Summary of Findings <https://
www.abs.gov.au/statistics/health/disability/disability-ageing-and-carers-australia-summary-findings/latest-release> and ABS,
National Aboriginal and Torres Strait Islander Social Survey 2014-2015 <https://www.ausstats.abs.gov.au/ausstats/subscriber.
nsf/0/08E3E3C7DA59D676CA2580ED0012B307/$File/47140d010.pdf>.

296 Carers NSW, ibid, citing NSW Ministry of Health (2012), NSW Aboriginal Health Plan 2013-2023, NSW Ministry of Health, North
Sydney; Australian Institute of Health and Welfare (2011), The health and welfare of Australia’s Aboriginal and Torres Strait
Islander peoples: An Overview, AIHW, Canberra.

297 Carers NSW, National Carer Survey: Aboriginal and Torres Strait Islander carers, November 2020 <https://www.carersnsw.org.
au/uploads/main/Files/5.About-us/Our-research/Fact_Sheet_Aboriginal_carers.pdf>, 1.

298 The data for Figure 3 is taken from Carers NSW, ibid, as well as ABS, Disability, Ageing and Carers, Australia: Summary
of Findings (Catalogue No 4430.0, 2018) <https://www.abs.gov.au/statistics/health/disability/disability-ageing-and-
carers-australia-summary-findings/2018>, and ABS, National Aboriginal and Torres Strait Islander Social Survey, 2014-15
(Catalogue No 4717.0, 28 April 2016) <https://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/4714.0Main+Features100022014-
15?0penDocument>.
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They also spent more hours caring per week,?° and experienced higher levels of social isolation and
psychological distress and lower levels of well-being compared to all carers and the general population. In
short, the human capital cost of caring by Indigenous Australians is higher across the board compared to
the general population.3®

Further, the poorer health outcomes of First Nations Australians compared to non-Indigenous Australians
translates to a mortality rate that is 1.7 times higher than the rate for non-Indigenous Australians.®*' As a
result, they are disproportionately more likely to experience bereavement, or ‘sorry business’. The impact
of bereavement is likely to be compounded by their community-centred focus. This can mean that for
many communities there is ‘the expectation ... that funerals will involve the whole community ... [and not]
just family and close friends as is common in some non-Indigenous communities’.%2

Cultural constraints, community ties, cultural safety

On one occasion | was acting for an Aboriginal client in a civil matter about a car accident. We had
an eye-witness to the accident ... . Our witness was an Aboriginal man from the Camooweal area. |
spoke to him briefly before he went into court to give evidence explaining that he just had to tell the
court what he saw when the accident happened. When he was called to give evidence he walked up to
the witness box, saw all white faces looking at him, turned to the magistrate and said, "l plead guilty,
Sir".303

Circumstances that may operate to impact Indigenous people’s willingness to serve jurors also include:

e cultural constraints
e community ties

e cultural safety.

These are not categories expressly identified as the basis for seeking an excusal from jury service,
although they may give rise to excusal at the discretion of the sheriff.3** However, there is little research
or commentary available on these issues, including the extent to which they are extensive or influential.
These matters require thorough review in consultation with Indigenous communities and expert input
from Indigenous psychologists and social workers. Below is a summary of some key circumstances, which,
although they may apply to a small percentage of the general population, are disproportinally experienced
by Indigenous Australians.

As aresult of historical as well as contemporary circumstances, the jury has become a site of racial tension
(as seen most recently in the response to the Northern Territory jury verdict in the case of Rolfe). Based
on the submissions in court, and to law reform bodies from groups such as the Aboriginal and Torres
Strait Islander Legal Service (Qld), we believe that in many quarters there is a perception that structurally
embedded race-based exclusionary practices have shaped all aspects of Australia’s justice system,
including its jury system. These circumstances mean that jury service is not necessarily a culturally safe
place for Indigenous Australians, such that apprehension may stimulate an unwillingness to respond to
jury summonses, or to seek excusals. Australia’s history of colonial and post-colonial racism, violence and
assimilation has fed widespread distrust amongst First Nations Australians of police and criminal courts.
Inaddition, there is broad anecdotal evidence to suggest that Indigenous people are apprehensive, or even
fearful of being compelled to serve on juries. Systemic inequality combined with the impact of institutional

299 That is, 83 hours per weeks against 74 hours for all carers: Carers NSW (n 296) 1.
300 Ibid, 2.

301 Australian Institute of Health and Welfare, Deaths in Australia (Web Report, 09 June 2022) <https://www.aihw.gov.au/reports/
life-expectancy-death/deaths-in-australia/contents/variations-between-population-groups>.

302 R. Glynn-McDonald, 'Death and Sorry Business', Common Ground (Web Page, 27 May 2019) <https://www.commonground.org.
au/articles/death-and-sorry-business>.

303 R. Hulls, ‘Opening Address’, Aboriginal Justice, <https://www.aic.gov.au/sites/default/files/2020-11/proceedings21.pdf>.

304 For instance, in NSW the sheriff may exempt a potential juror from service where the sheriff is ‘of the opinion that there is good
cause for the exemption’: Jury Act 1977 (NSW), s 14(4). Circumstances that may constitute ‘good cause’ are set out in s 14A.
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racism alienating many Indigenous people have not been comprehensively addressed to ensure inclusion
and representativeness within the Australian version of this English institution. It is also worth recalling
that historically inclusiveness was not a guiding principle of jury selection. Rather the English jury law
adopted in Australia was premised on class and gender divisions such that even into the latter half of the
twentieth century some Australian jurisdictions specifically designated juror eligibility to male adults of
‘European race or extraction’3%®

Language barriers

Trials are conducted in English. They are subject to the provision of interpreters for parties and witnesses.
According to the 2014-2015 National Aboriginal and Torres Strait Islander Social Survey, around “11%
of Aboriginal and Torres Strait Islander people spoke an Australian Indigenous language as their main
language at home'3%® This percentage presents a national average, with variations between each state
and territory. The Northern Territory recorded the highest rate of Indigenous language speakers, with just
over two-thirds of Indigenous Northern Territorians speaking an Indigenous language.®*’

In ACT jury trials, despite the Law’s concerns about non-jurors entering and remaining in the jury room,
non-juror support people are allowed into the jury room when a trial judge makes a direction that a juror be
given support. This direction can be made when the judge is of the opinion that such reasonable supports
would ‘assist them [the juror] in performing the duties of juror’3°® The support may be ‘an interpreter, an
Auslan interpreter, an assistance animal, disability aid or support person.?% To preserve the integrity and
secrecy of jury deliberations,®° these supporters are required to be under a similar oath to jurors.®"

Barriers within the administration of justice that are a function of marginalisation, systemic racism and
colonial legacy have impacted harshly upon Indigenous Australians, including impairing their access to
jury service. In light of these facts and of the ACT initiative, we suggest all states and territories explore
additional reasonable support for prospective Indigenous jurors in the jury room and in the court room
through the provision of interpreters, support people, and in other appropriate related ways.

305 See for example, Jury Act 1912-1954 (NT), s 5.

306 ABS, National Aboriginal and Torres Strait Islander Social Survey 2014-2015 <https://www.ausstats.abs.gov.au/ausstats/
subscriber.nsf/0/08E3E3C7DA59D676CA2580ED0012B307/$File/47140d0o10.pdf>.

307 However, this figure does not indicate whether the language is the main language spoken.

308 Jury Act 1967 (ACT), s 16 (amended, 2018), applying where the juror has chosen not to seek exemption under Part 1.4 of the Juries
Regulation 2018. Just prior to going to press the Victorian Law Reform Commission has recommended similar reforms.

309 ACT Supreme Court, Jury Handbook (12 June 2019) <https://www.courts.act.gov.au/__data/assets/pdf_file/0005/1374188/Jury-
Handbook-12-June-2019.pdf>, 10. Note also the reliance on early identification in response to the jury summons form of the need
for support: ACT Courts and Tribunal, Reasonable Support for Jurors Policy and Procedure (Report, June 2018), [4.1]. In contrast,
see Lyons v Queensland [2016] HCA 38; (2016) 259 CLR 518.

310 NSWLRC, Jury Selection, Report 117 (NSWLRC, 2007), 31, citing, Vaise v Delaval (1785) 99 ER 944; Ellis v Deheer [1922] 2KB 113
at 121; R v Minarowska (1995) 83 A Crim R 78 at 86-87; R v Laws (2000) 50 NSWLR 96 at 102 and Jury Act 1977 (NSW) s 68A, 68B.

311 Juries Act 1967 (ACT), Sch 1, Pts 1.1A and 1.1B: See Appendix.
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Strategies for affirmative action
and sustainable change

Unfortunately, Australiais notunique inits acute and longstanding lack of Indigenous people’s participation
on juries. Similar concerns have been expressed in Canada,® New Zealand®® and in Argentina.®* The
sense of alienation reported in the press from Kumanjayi's family is similarly described in New Zealand. For
example, the 2001 NZLC observed that ‘many Maori feel very strongly that juries are not representative of
Maori society, [which] ... contributes to a general feeling of alienation from the criminal justice system’s”®

Canadian law reform initiatives

In the Canadian Supreme Court case of R v Kokopenace, Karakatsanis J indicated that lack of Indigenous
representation on Canadian juries is a reality that both deprives and diminishes Canadian society.®

Timeline of significant events

The 1991 Report of the Aboriginal Justice Inquiry of Manitoba®” recommended the removal of peremptory
challenges after identifying the historic exclusion of Indigenous people from juries. In a pattern not
dissimilar to law reform bodies' findings in Australia, inaction followed.*® The under-representation of
Indigenous Canadians on juries arose for consideration again when calls for reform followed the deaths
of two young First Nations men in 2007. Indigenous families sought Indigenous representation in their
coronial inquests, a call that revealed the systematic exclusion from jury rolls of First Nations people living
on reserves.??

In 2008 Clifford Kokopenace was convicted of manslaughter in a jury trial. Kokopenace appealed on the
basis of the jury array in the case. The jury roll included only 4.1% who were First Nations despite them
making up over 30% of population in the judicial district.®?° The argument reached the Canadian Supreme
Court in 2015. Kokopenace’s appeal was unsuccessful, but the two powerful dissenting judgments by
Justice Cromwell, with Chief Justice McLachlin, added to other pressures to improve jury selection
processes.

Then in 2018, in the Canadian case of R v Stanley,** an all-white jury acquitted a white defendant of the
homicide of an Indigenous man where the defence had challenged all five jurors with an ‘Indigenous
appearance’? The jury verdict was handed down in February 2018. The Debwewin Jury Review

312 R v Kokopenace [2013] ONCA 389; R v Kokopenace (2015) 2 SCR 398; [2015] SCC 28.

313 NZLC, Juries and Criminal Trials Report 69 (2001), 165. Noting that this is a complex issue. For example, the NTLRC suggested
that a right to a mixed jury that was confined to Aboriginal people would 'tend to "isolate” Aboriginals”: NTLRC, Report on the
Review of the Juries Act, Report 37 (2013), 53.

314 See V.P. Hans, ‘Trial by Jury: Story of a Legal Transplant’ (2017) 51(3) Law & Society Review 471; N.D. Chizik, The Implementation
of Trial by Jury in Argentina: The Analysis of a Legal Transplant as a Method of Reform (Masters’ Thesis), University of British
Columbia, 2020.

315 NZLC, Juries in Criminal Trials, Report 69, [165], quoting the President’s observations from consultations with Maori community.
316 R v Kokopenace (2015) 2 SCR 398; [2015] SCC 28, [131].

317 Aboriginal Justice Implementation Commission, Report of the Aboriginal Justice Inquiry of Manitoba: The Justice System and
Aboriginal People, (Volume 1). (Manitoba, November 1999) <http://www.ajic.mb.ca/volume.html>.

318 F. lacobucci, First Nations Representation on Ontario Juries (Report, February 2013) <https://www.attorney- general.jus.gov.
on.ca/english/about/pubs/iacobucci/First_Nations_Representation_Ontario_Juries. html>.

319 Because race is not recorded on the jury roll, place of residence is a potentially accurate indicator of Indigeneity: K. Hogg,
'Seeing Justice Done: Increasing Indigenous Representation on Canadian Juries', (2021) 26 Appeal 51, 55.

320 R v Kokopenace (2015) 2 SCR 398; [2015] SCC 28.
321 [2018] SKQB 27.

322 See L. Barnett, M. Charron-Tousignant, T. Dupuis, J. Nicol, D. Valiquet & J. Walker, Bill C-75: An Act to amend the Criminal
Code, the Youth Criminal Justice Act and other Acts to make consequential amendments to other Acts (Legislative Summary
- Publication No 42-1-C75-E, May 2018), 16 <https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/
LegislativeSummaries/PDF/42-1/c75-e.pdf>.
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Implementation Committee Final Report, discussed below, was published in April 2018.3% On the back of
the public outcry from the Stanley trial, Canada’s first Indigenous Justice Minister, Jody Wilson-Raybould,
in June 2018 introduced into the Canadian Parliament Bill C-75 to amend the Criminal Code to abolish
the peremptory challenge.®** As mentioned earlier, in 2019 s 634 of the Criminal Code was repealed and
replaced with a process enabling trial judges to stand aside jurors where issues of competence and
impartiality arise.3®

Reports and inquiries

As a result of the calls for representation on coronial juries, the Nishnawbe Aski Nation asked the Ontario
government to undertake further investigations. This led to the former Canadian Supreme Court Justice
Frank lacobucci in 2011 to review Indigenous representation on Ontario juries and to enhance mutual
understanding and cooperation between the Department of the Attorney General and First Nations.32¢
The 2013 lacobucci Report, First Nations Representation on Ontario Juries provided compelling examples
of the misuse of peremptory challenges. For example:

In the Helen Betty Osborne case in The Pas, the jury had no Aboriginal members, in spite of the fact
that it was in an area of Manitoba where Aboriginal people comprise over 50% of the population. All
six Aboriginal people called forward were the subjects of peremptory challenges from the defence.
Similarly, on one day of the Thompson assizes, 35 of 41 Aboriginal people called to serve on three
juries were rejected through peremptory challenges and stand-asides. “In one case, the Crown
rejected 16 Aboriginal jurors; in another, the defence rejected two and the Crown rejected 10; in the
third and final case, the defence accepted all the proposed Aboriginal jurors, while the Crown rejected
nine. Two jurors were rejected twice.”??

The Report made 17 recommendations relating to the creation of the jury roll, increasing opportunities
for Indigenous input into government decision-making and increasing services for Indigenous people
involved in the justice system.

The Debwewin Jury Review Implementation Committee [Debwewin] was charged with advising the
Ontario government on the 2013 lacobucci report. This Committee included Indigenous leaders, and
government and judicial representatives and its implementation process led to the development of a
‘themes document’, entitled, “Barriers to Accessing Justice: Legal Representation of Indigenous People
within Ontario”. This document reviewed and responded to barriers described in reports, academic
articles, and in presentations and community engagement, and Elders’ Forums.328

We lack the scope to explore what has been implemented in Ontario as a result of the Committee’s work,
but the list of, Debwewin’s initiatives is instructive of what might be done in Australia. These include:

» Variousrecommendations regarding the use of peremptory challenges. These recommendations have
been overtaken by Canada’s abolition of peremptory challenges. We note that trial judges’ powers to
remove a juror where it is in the interests of justice® suggests the Debwewin recommendation for
judicial training remains apt.

323 Debwewin Jury Review Implementation Committee, Final Report, April 2018, <https://wayback.archive-it.
org/16312/20210402045103/http:/www.attorneygeneral.jus.gov.on.ca/english/about/pubs/debwewin/>.

324 Canada, House of Commons, Standing Committee on Justice and Human Rights, Evidence, 42nd Parliament, 19 June 2018,
<https://www.ourcommons.ca/DocumentViewer/en/42-1/just/meeting-103/evidence>.

325 See House of Commons, Canada, 19 June, 2018 at https://www.ourcommons.ca/DocumentViewer/en/42-1/just/meeting-103/
evidence.

326 Also note the Aboriginal Justice Implementation Commission, Report of the Aboriginal Justice Inquiry of Manitoba: The Justice
System and Aboriginal People, vol | (Manitoba: AJIC, November 1999), at Chapter 9, Juries, <http://www.ajic.mb.ca/volumel/
chapter9.html>.

327 F. lacobucci, First Nations Representation on Ontario Juries (Report, February 2013), [155], (footnotes omitted), quoted in R v
Chouhan 2021 SCC 26, [22] per Moldaver and Brown JJ.

328 Other issues raised included the extent to which it was necessary to commission studies on First Nations policing, and the
Aboriginal Court Worker System.

329 See R v Azzi [2022] ONCA 366 and generally R v Chouhan [2021] SCC 26.
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Reviewing criminal history exclusions to reduce ineligibility time lines and to develop an automatic
pardon program for First Nations people to have convictions removed 5 years after the completion of
a sentence, possibly limited to non-indictable offences, and possibly recognizing the authority of an
Indigenous community to offer its members amnesty, the equivalent of a pardon.3*

Establishing First Nations liaison officers, ideally from local communities, who are tasked with
consulting First Nations reserves on juries and on justice issues to reduce hesitancy to respond to
juror summonses and improve Indigenous representation on juries by better informing Indigenous
people of justice system processes.

Investigating alternative data bases for the Ontario Jury Roll.

Simplifying the questionnaire sent to prospective jurors, lengthening its return date and removing
threats of fines for non-compliance, replacing such language with wording that states the law requires
the form be returned because of the importance of the jury to ensuring fair trials.

Creating strategies for replacing a non-responsive potential juror with another from the same post
code.

Reviewing juror compensation relating to expenses and supports (e.g., travel, child care, meals etc).

Creating a focus on including and educating Indigenous youth (12-16 years) through a Youth Action
Plan and a Youth Council.

Creating education partnerships with Law Schools, through a permanent Debwewin Summer Law
Student program to rebuild relationships with Indigenous communities and to benefit to Indigenous
organisations, law students and law schools.

Adding the option for a First Nations member to identify themselves as First Nations citizens.
Enabling elected First Nations officials (Chiefs, Councillors, Elders) to be excluded from jury duty.

Considering a volunteer option for jury service for First Nations people on reserves (two options were
canvassed, with one member noting that it was problematic to remove random selection).

Translating summonsing and questionnaire material and providing interpreters - it was noted that
Indigenous Language Court services in Saskatchewan, Nunavut and New Mexico accommodated
Indigenous language speakers. However, there are issues including the sufficiency of interpreters,
potential delays, concerns about claims of inaccurate translation. Recommended conducting a
feasibility pilot.

Creating a Volunteer Juror Pilot Project for coroner’s inquest juries.

In addition, the Debwewin recommendations addressed issues beyond the narrow confines of First
Nations representations on juries. These broader reforms responded to Indigenous people’s alienation
from the justice system. They include:

The Attorney General established an Advisory Group to the Attorney General on matters affecting First
Nations and the Justice System, the Indigenous Justice Advisory Group (IJAG). This all-Indigenous body
was established in 2016 (following the 2014 creation of a non-Indigenous and Indigenous membership
body (AJAG)).

The creation of a cultural competency curriculum and training in consultation with Indigenous advisors,
representatives and educators for staff in the justice sector, including those working in Gladue courts,
police, defence counsel and Crown Prosecutors ‘to ensure that Indigenous people’s backgrounds,
worldviews and experiences are understood and respected within the criminal justice system and
by its administrators’ to inform on Indigenous legal and cultural traditions, on ongoing legacies of
colonialism, and to transform common assumptions and stereotypes about Indigenous people.®!

330 The current Juries Act 1990 (Ontario) s 4(b) ‘provides, has been convicted of an offence that may be prosecuted by indictment,

unless the person has subsequently been granted a record suspension under the Criminal Records Act (Canada) or a pardon.

331 lbid.
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* The creation of an Assistant Deputy Attorney General (ADAG) position responsible for Aboriginal
issues, including the implementation of the Debwewin Report to the Indigenous Justice Division (1JD)
of the Ministry of the Attorney General (MAG).

» Consideration of how the 1JD can provide guide revisions to the Crown Policy Manual regarding the
prosecutions of Indigenous people, including potentially extending the application of the Gladue
principle.

e The creation of Elders and Youth Councils to advise the [JD.

» The development of ‘educational materials that provide comprehensive information on the justice
system to First Nations people; the establishment of First Nations liaison officers; and the creation
of an intensive summer internship programs for law students’3*2 This includes posters, brochures,
videos, social media, podcasts and commissioning ‘the creation of a graphic novel and teaching guide
forits use in classrooms and elsewhere on the topic of the importance of participating on a jury’333

» Expanding specialty courts, including mental health, addictions and Gladue Courts/Indigenous
People’s Courts in Northern Ontario.

* Revitalising Indigenous languages — ‘having Indigenous language speakers available to provide
support forIndigenous people in understanding and navigating Canadian justice processes, especially
in courts, should be a priority’.33

e Supporting the training of more Indigenous lawyers.

» Providing support to address costs, accessibility and other logistical challenges of attending courts
where extensive travel is involved.

e Prioritising Indigenous community-based justice programs to reduce the impact of the Canadian
justice system within Indigenous communities. This would contribute to recognising the inherent right
of Indigenous people to self-government, and to tailor approaches to particular communities.?*

Case law and legislative change

The Supreme Court in R v Kokopenace®* considered evidence revealing that only eight potential jurors
were residents of reserves. Of that eight, four were excused and two did not respond to the jury summons.
The maijority largely repeated the same analysis that has emanated from Australian courts, namely that
compliance with the random selection process identified in jury legislation is sufficient to establish
a representative jury in a particular case.*® The majority stated that ‘[rlepresentativeness is not about
targeting particular groups for inclusion on the jury roll’, instead, courts rely on the principle of random
selection of ‘a broad cross-section of society’ to create a representative jury. Consequently, the state is
merely required to provide:

a fair opportunity for a broad cross-section of society to participate in the jury process. A fair
opportunity will have been provided when the state makes reasonable efforts to: (1) compile the jury
roll using random selection from lists that draw from a broad cross-section of society, and (2) deliver
jury notices to those who have been randomly selected. In other words, it is the act of casting a wide
net that ensures representativeness.3

332 Ibid.
333 Ibid.
334 lbid.

335 There is extensive discussion of literature and reports on justice mechanisms in Indigenous Communities in the ALRC,
Recognition of Aboriginal Customary Laws (Report 31, 1986).

336 R v Kokopenace (2015) 2 SCR 398; [2015] SCC 28.
337 And subject to the exercise of provisions such as the Jury Act 1977 (NSW), s 47A, discussed earlier.
338 R v Kokopenace (2015) 2 SCR 398; [2015] SCC 28, [61].
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Controversially, with the right to trial by jury, and to an impartial tribunal provided in sections 11(d) and
11(f) of the Charter of Rights and Freedoms the majority held that this ‘reasonable efforts’ test of random
selection was satisfied,*° despite the criticism of the minority directed to the heart of the challenge,
namely that a 'representative jury roll is one that substantially resembles the group of persons that would
be assembled through a process of random selection of all eligible jurors in the relevant community’.34%° Of
particular note is the observation by Justice Cromwell that ‘reasonable efforts’ would have included the
Ontario government making a 'concerted effort to determine from Aboriginal on-reserve leaders why the
response rates were so comparatively low, or what the state might do to help'3*

In Khan, the Ontario Supreme Court held that the abolition of the peremptory challenge did not alter
a defendant’s fundamental right to an impartial jury3#? nor, according to the Supreme Court decision in
R v Chouhan,** did the abolition violate the Charter-based rights to a fair trial. Instead, the potentially
pernicious role of such challenges was recognised as having a ‘darker side’:

— a side which allowed for the arbitrary exclusion of jurors, as well as discriminatory practices born
of prejudice and stereotypes, deployed by one side or the other to secure not an impartial jury,
but a favourable jury. This quiet discrimination had palpable and well documented effects on the
composition of juries.?**

As we have seen with the Northern Territory Rolfe case and the Western Australian case concerning the
murder of JC, and the cases challenging all-white juries from the 1980s, Australia and Canada share a
common heritage of race-based excluding Indigenous people from juries, creating racial tension. Federal
politicians, including the Prime Minister spoke publicly of the need for change.3** However, in Canada, the
repetition of exposure of the lack of representative juries has triggered legislated change as well as some
indications of Indigenous-led broader changes.

339 K. Hogg ‘Seeing Justice Done: Increasing Indigenous Representation on Canadian Juries’ (2021) 26 Appeal 51, 56.
340 R v Kokopenace (2015) 2 SCR 398; [2015] SCC 28, [226].

341 [240], quoting from the Court of Appeal judgment of Goudge, JA.

342 R v Khan [2019] ONSC 5646, [29].

343 Rv Chouhan [2021] SCC 26.

344 |bid, [2] (Moldaver and Brown JJ).

345 “Ministers say Canada must ‘do better’ after Boushie verdict”, CBC News (online, 10 February 2018) <https://www.cbc.ca/news/
politics/trudeau-ministers-boushie-verdict-reaction-1.4530093>, cited by K. Hogg ‘Seeing Justice Done: Increasing Indigenous
Representation on Canadian Juries’ (2021) 26 Appeal 51, 53.
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Restructuring the jury

We note that, while acknowledging Indigenous under-representation on juries, no Australian courts,
parliaments or law reform bodies have embraced affirmative action to remedy this specific form of under-
representation. Instead, there has been a tendency to treat Indigenous claim as undifferentiated from any
other claim, rather than to acknowledge its links to cultural loss and criminogenic impact of colonisation.3

Indigenous jurors: An entrenched dynamic

The persistent absence of Aboriginal people on Australian juries has multiple complex bases.
Representativeness is one of the cornerstones of the modern jury, and it has been affirmed as such
by Law Reform Commissions.?¥ Yet, juries routinely fail to include First Nations jurors. In addition to
eliminating the various ways in which the present system excludes Aboriginal people from juries, there
is a strong argument for giving serious consideration to restructuring jury representation to affirmatively
include First Nations jurors.

Models of affirmative action

Models have been proposed to increase the inclusion of racial minorities on juries. With reference to the
United States, Fukurai, for instance, discusses the ‘Hennepin model’ and the ‘social sciences model,
both affirmative measures aimed to increase minority representation on juries.3*® The first model applies
a proportionate principle, requiring that the jury reflect ‘the respective proportion of both majority and
minority groups in the general population’3* The social science model is predominately concerned with
functional jury deliberations and reducing the impact of racially homogenous juries. It is prefaced on
research that shows ‘the jury must have at least three minorities to successfully resist the group pressure
of the majority in jury decision-making processes’®° A third model has a longer historical heritage than
random selection. It is the jury de medietate linguae >

346 See S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal
Jury Sheds Lights on the Citizenship Status of Indigenous Australians’ (2022) 9(2) law&history 124,132, citing Binge v Bennett
(1988) 13 NSWLR 578; Chief Justice W. Martin, ‘Current Issues in Criminal Justice’ (Rotary District 9460 District Conference
2009, Perth), 18; Justice G. Hiley, ‘Trial by Peers?’ (JCA Colloquium 2019, Darwin); L. Behrendt & D. Kennedy, ‘Meeting at the
Crossroads: Intersectionality, Affirmative Action and the Legacies of the Aborigines Protection Board' (1997) 4 Australian Journal
of Human Rights 108.

347 See QLRC, On a Bill to Amend and Reform the Jury Act, the Justices Act and the Criminal Code insofar as those Acts Relate to
Committal Proceedings and Trial by Jury in Criminal Courts (Report 35, 1985). See also, VicLRC, Jury Empanelment, Report 27
(2014), [3.85].

348 H. Fukurai, ‘A quote jury: Affirmative action in jury selection’ (1997) 25(6) Journal of Criminal Justice 477. Fukurai also details lay
attitudes to these different methods of affirmative inclusion.

349 Ibid, 479. If used in the NT, this would require that 26% of empanelled jurors are Aboriginal which would be equivalent to 3 jurors
for a12-person jury.

350 lbid.

351 Meaning ‘of half tongues’, sometimes called a ‘party jury’ See S. Crittenden , ‘Race, Justice and Democracy: How the Historical
and Contemporary Representativeness of the Criminal Jury Sheds Lights on the Citizenship Status of Indigenous Australians’
(2022) 9(2) law&history 124; M. Lockwood, “Love ye therefore the strangers’: immigration and the criminal law in early modern
England’ (2014) 29(3) Continuity and Change 349, 350 and J. C. Oldham, 'The Origins of the Special Jury' (1983) 50(1) University
of Chicago Law Review 137, 169.
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Jury de Medietate Linguae

It certainly appears that the jury system operates unjustly, particularly in ‘mixed cases/, that is, those
where complainant and defendant are of different races. | agree that there is a strong case for the
abolition of juries in cases where whites are charged with offences against Aborigines, unless racially
mixed juries are stipulated.35?

The case for the structured inclusion of Indigenous jurors is supported by English historical adaptations
of the jury system?®® where juries de medietate linguae enabled the inclusion of aliens, formerly Jews, in
medieval England, and in various colonial variations, others to be part of a jury. More recently the juries de
medietate linguae has been adopted in Argentina as a mechanism to ensure Indigenous representation.®*

The jury de medietate linguae was a common law right used in many jurisdictions to manage the complex
tensions between minority populations and the majority.®® It existed in English law for over 700 years
prior to its abolition.**® The jury de medietate originally entitled Jews in medieval England to special mixed
juries, made up half of Jews and half of Englishmen. After Jews were expelled from England in 1290, foreign
merchants were granted the right to special juries comprised ‘one half... of Denizens, and the other half
of Aliens'*” The practice was also adapted and used in many jurisdictions, including Ireland,®2 as well
as in the North American colony of Plymouth, in Barbados, Nigeria, North Borneo,*° and New Zealand
(which provided for special Maori only and mixed Maori-non Maori juries).3®° The special merit of the de
medietate linguae in the Plymouth Colony®®' appears to have been in bolstering the legitimacy of verdicts
in cases involving colonists and Native Americans.?%?

While this form of mixed jury was abolished in England in 1870, it continued to operate beyond that time
in Australia and elsewhere. The de medietate linguae was recognised and applied in both South Australia
and Queensland. For example, the 1862 Juries Act (SA), which appears to follow an English format adopted
elsewhere, provided:

352 E. Eggleston, Fear, Favour or Affection: Aborigines and the Criminal Law in Victoria, South Australia and Western Australia, ANU
Press, Canberra, 1976 (1976) 168, quoted by ALRC, Recognition of Aboriginal Customary Laws (Report 31 (1986), [586].

353 See S. Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal
Jury Sheds Lights on the Citizenship Status of Indigenous Australians’ (2022) 9(2) law&history 124.

354 See V.P. Hans, ‘Trial by Jury: Story of a Legal Transplant’ Law & Society Review 51(3) 471, 477; M.l. Bergoglio, Twelve Years
of Mixed Tribunals in Argentina in S.K. Ivkovic et al, Juries, Lay Judges and Mixed Juries: A Global Perspective (Cambridge
University Press, 2021).

355 The practice was used in England as well as Ireland.
356 D.A. Ramirez, ‘A Brief Historical Overview of the Use of the Mixed Jury’ (1994) 31(4) American Criminal Law Review 1213, 1217.

357 Statute of the Staple 1353 (27 ed. iii, Stat. 2, ¢.8), quoted in N. Howlin, ‘Fenians, foreigners and jury trials in Ireland, 1865-1870’
(2010) 45 Irish jurist 51, 54. Deborah Ramirez gives an excellent overview of mixed juries. See further, D.A.Ramirez, ‘The Mixed
Jury and the Ancient Custom of Trial by Jury De Medietate Linguae: A History and a Proposal for Change’ (1994) 74 Boston
University Law Review 777.

358 It was abolished in 1870: N. Howlin, ‘Fenians, foreigners and jury trials in Ireland, 1865-1870’ (2010) 45 Irish jurist 51, 80.
359 Howlin, Ibid, 61.

360 The New Zealand history of Maori engagement in juries can be found in New Zealand, Royal Commission on the Courts (H.2,
1978), (Chair, Justice Beattie); N. Cameron et al, ‘The New Zealand Jury’, 62 (1999) Law and Contemporary Problems 103-140 and
M. Powles, ‘A Legal History of the New Zealand Jury Service: Introduction, Evolution, And Equality?’ 29 (1999) Victoria University
Wellington Law Review 283-316. The Royal Commission notes (at p 14) of mid-nineteenth century mixed jury developments that
‘there is no evidence of Maori jurors being enrolled’. Maori-only juries existed in theory until 1962 but were highly problematic in
their implementation (see Royal Commission, 16).

361 D.A. Ramirez, ‘The Mixed Jury and the Ancient Custom of Trial by Jury De Medietate Linguae: A History and a Proposal for
Change’ (1994) 74 Boston University Law Review 777, 790-791.

362 See, D.A. Ramirez, ‘A Brief Historical Overview of the Use of the Mixed Jury’, 31 (1994) American Criminal Law Review 1213, 1221-
1222.
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Nothing herein contained shall deprive any alien, indicted orimpeached of any felony or misdemeanor,
of the right of being tried by a jury de medietate linguae, but on the prayer of every alien so indicted or
impeached, the Sheriff, or other proper officer, shall, by the command of the Court, return for one half
of the jury a competent number of aliens, and no such alien juror shall be liable to be challenged
for want of freehold or of any other qualification required by this Act, but every such alien may be
challenged for any other cause in like manner as if he were qualified.3®3

Finnane points to the use of alien juries in at least two Australian trials concerning Chinese defendants
in the 19th century: the Melbourne trial of Ah Toon in 1866 and the Northern Territory Trial of Ah Kim in
1875.3%* The right was expressly abolished in legislation in Tasmania in 1913,3° followed by South Australia
and Queensland in 1917 and 1923.3% The Northern Territory did not expressly abolish juries de medietate
linguae until 1962.3 The NTLRC concluded in 2013 that to apply the jury de medietate linguae to other
citizens - illustrated by reference Tuvalu, Nauru or Monaco - was problematic. It was also unpersuaded to
apply the option to Indigenous Australians, saying it would ‘tend to “isolate” Aboriginals’3%® However, their
brief analysis did not engage with the original rationale of this structure, and hence, not with its capacity
to stimulate inclusion.

363 Juries Act (SA), s 37 (No 1 of 25 and 26 Vic, 1862). See also, Jury Act of 1867 (Qld), s 35. Emphasis added.

364 M. Finnane, ‘Chinese Defendants in Colonial Criminal Courts: Evidence from the Prosecution Project, (2021) 8(1) law&history
82,102-104.

365 Aliens Act 1913 (Tas).

366 Juries Act (1917) (SA), s 158 (and see also Juries Act 1927 (SA), s 85); Jury Act Amendment Act 1923 (Qld), s 3(1).
367 Juries Act 1962 (NT), s 65.

368 NTLRC, Report on the Review of the Juries Act, Report 37 (NTLRC, 2013), 53.
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Concluding remarks

Increasing the representation of indigenous peoples within the staff of judiciaries and court services,
prosecution services, and police forces is not only a measure against discrimination in access to
those professions, it can also enhance cultural confidence of other indigenous persons in the system
as a whole.3®®

All-white juries, like Australia’s all-white judiciary and legal profession, were a matter of course for most of
the twentieth century and non-Indigenous Australians continue to dominate these places. With the jury,
the racial divide has been aided by statute, by case law and by social and economic divides from the very
beginnings of the jury system in Australia. This position has been normalised by jury legislation that until
late last century discriminated against women as well as ‘non-Europeans’,®° and against those who lacked
property. This discrimination was justified by the notion that a jury of peers meant merely that a defendant
was not tried by his ‘inferiors’®”" Explicit gender- and race-based exclusions lasted until well into the 20th
century.?? Race-base exclusion of Indigenous Australians was comprehensive because, until the latter
part of the twentieth century, they were unable to enrol on the electoral roll: the only source of jury lists.
They currently remain under-represented on the electoral roll and, due to their over-representation in the
criminal justice system, they are likely to be disproportionally disqualified by legislative provisions limiting
eligibility for jury service for those with a criminal history.

This review has indicated the myriad of ways in which Indigenous Australians are disproportionately
excluded from participatingonjuries. It has also shown how Australian law reform bodies have reviewed jury
selection and provided recommendations directed to improving First Nations Australians’ representation
on jury lists, panels and juries - yet legislatures have been largely unresponsive to implementing change.
Indigenous under-representation remains, to a significant degree, the product of systemic inequalities
in the jury selection process, and without appropriate representation, as prominently displayed by the
Yuendumu community following the Rolfe trial, First Nations people cannot have confidence in the
criminal justice system.?”® This disenfranchisement and the inertia that permits it to continue cannot be
acceptable.

We began this survey adopting six guiding principles. Two of these are the principles of inclusiveness
and of responsiveness to local conditions.®* The Australian jury system has continued to be influenced
by its English heritage. As the LRCWA noted of the 1898 parliamentary debates in Western Australia,
‘nothing ... suggests that service on juries by Aboriginal people was contemplated by legislators at
that time’3”® However, despite the eventual formal extension of jury franchise equality to Indigenous
Australians towards the end of the 20th century, the Australian system has relied on random selection
as the legislatively prescribed mechanism for achieving representative juries. Yet its actual application
requires equal opportunity to be called for jury service. Hence, the Australian jury system fails to make a
genuine attempt to provide for all Indigenous Australians.

369 V. Tauli Corpuz, Report of the Special Rapporteur the Rights of Indigenous Peoples, UN Doc A/HRC/42/37 (2 August 2019,
(138]).

370 Some jurisdictions, such as the Northern Territory (Jury Ordinance 1912 (NT), s 5) and the ACT (Juries Ordinance 1932 (ACT), s 5)
explicitly excluded non-Europeans.

371 J. Gobert, Justice, Democracy and the Jury (Ashgate Dartmouth Publishing, 1997) 114.

372 J. Hunter, ‘Gendering the Australian Jury’ (2022) 9(2) law&history 1.

373 QLRC, A Review of Jury Selection, Report 68 (2011), [11.49], citing the views of ATSILS (QId).
374 LRCWA, Selection, Eligibility and Exemption of Jurors, Discussion Paper (2009), 16-17.

375 LRCWA, Selection, Eligibility and Exemption of Jurors: Discussion Paper, September 2009, 8, citing Second Reading Speech
for the [1898] Bill: Western Australia, Parliamentary Debates, Legislative Assembly, 5 July 1898, 294-299 (Hon RW Pennefather,
Attorney General).
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It becomes self-evident, then, that exclusion from the jury system is one more way in which the ‘profound
social, economic and political marginalisation’®® of Indigenous Australians is manifested. The exclusion of
First Nations from juries joins their political disenfranchisement via their under-inclusion on the electoral
roll, with their disproportionate levels of ill-health and criminalisation, and their financial precarity. These
are all features of systemic inequality, borne out of the impact of colonisation. For this reason we echo the
views expressed by ATSILS (QId) to the QLRC, and quoted in the Commission’s 2011 Report:

We view increasing levels of education and literacy, decreasing incarceration rates and encouraging
people to register to vote as just some of the important longer term options to increase Aboriginal
and Torres Strait Islander peoples presence on juries. ... We do not view rectification of the exclusion
of Aboriginal and Torres Strait Islander people occurring without meaningful changes.3””

For the two remaining issues — shifting inertia and embarking on reform through a process that is
Indigenous-led and collaborative®® — we suggest an appropriately resourced and national focus is highly
desirable because First Nations representation on juries is an issue of national importance. To this end, we
support the 2006 recommendation from the ALRC Uniform Evidence Law that the Standing Committee
of Attorneys-General initiate an inquiry into the operation of the jury system. Its recommendation
suggested including such matters as eligibility, empanelment, warnings and directions to juries and
envisaged such an inquiry would involve law reform bodies from Australian states and territories.®”® As
this report indicates, jury eligibility and empanelment are topics large enough for separate consideration
to warnings and directions, particularly as Indigenous under-representation should be a focal point. The
failure of parliaments to enact many of the important recommendations by law reform bodies to date is
clearly a potential major concern for a future inquiry, suggesting that the process should not be rushed.
It should be well-informed and planned, and engage the executive and the legal profession with a shared
appreciation of its major goals.

We note that the AEC began recording and publishing estimates of Indigenous enrolments on the
electoral roll only relatively recently, but by doing so the AEC has been able to assess progress and adapt
its strategies to improve Indigenous enrolment. In preparation for an inquiry, it should be a priority in every
state and territory to maintain and make publicly available (for example, through courts’ annual reports)
statistics on Indigenous representation on juries. These will enable trends to be identified as well as for
strategies - aimed at improving Indigenous representation measured as part of a regular evaluation of
their effectiveness - to be developed. A detailed review of overseas experiences directed to enhancing
Indigenous participation on juries is a worthwhile first step.

Overall, law reform bodies, case law and academic commentary reveal a multi-pronged approach is
required:

» toreview legislative and regulatory provisions in terms of:

— critically analysing peremptory challenges and stand asides;
— rationalising criminal history disqualifications;
— ensuring jury district boundaries are inclusive of all communities;

— developing strategies based on an ethos of support®®° rather than of exclusion, expulsion, or
criminal penalising for non-compliance.

376 C. Cunneen and J. Tauri, Indigenous Criminology (Policy Press, 2017), 1.
377 QLRC, A Review of Jury Selection, Report 68 (2011), [11.49].

378 Which, in addition to consultation, engages the research methodologies that comply with the AIATSIS Code of Ethics for
Aboriginal and Torres Strait Islander Research (2020).

379 See Recommendation 18-1: ALRC, Uniform Evidence Law, Report 102, 34.
380 See for example, in the ACT: Jury Act 1967 (ACT), s 16.
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« toimprove communications and understanding:

— by collaborating with Indigenous agencies, organisations and experts to improve enrolment and
response to summons and any other communication issues.

Importantly, a national enquiry has no reason to replicate previous law reform bodies’ collation of past
recommendations as these are based on sparse data — the inevitable consequence of the failure to
maintain statistical data of Indigenous-identifying jurors at every stage of the selection process. Instead,
a sound data-base should be established. Such a base would include key statistical data relating to
Indigeneity in all Australian states and territories, and establishing ongoing collection of such statistics:

— onjury lists
— summonsed for jury service

— forming the jury pool, i.e. including figures for categories of disqualifications, exemptions and
excusals, and

— empanelled jurors.®®

In terms of ensuring Indigenous leadership and collaboration, the Ontario Debwewin approach provides
a useful procedural template and strategies. The Debwewin consultations included recommendations to
create Elders and Youth Councils, increasing specialty courts, and the appointment of an Assistant Deputy
Attorney General position responsible for Aboriginal issues, as well as incorporating the more typical
consultation process with Indigenous organisations and communities, as well as other key stakeholders
within the legal system. These features will ensure a comprehensive review process is grounded in the
best-available statistical and community-informed information.

Broadly speaking, the diversity of approaches across Australia do not reveal a rich mix of experimentation
and development. Instead, criminal disqualifications, excusals, exemptions and jury district boundaries at
times reflect a grab bag of conservative ideas, that at times disconnect from the desirability of ensuring
equality of representation, inclusion and participation. As the Canadian Debwewin initiatives indicate,
when seeking to provide culturally safe environments it is important to incorporate strategies that can
build confidence in the jury, in courts and the justice system generally. This may take time, but such
broad-based initiatives are necessary to meet the apparently intractable challenges of language, mistrust
and remoteness. Noting the Debwewin reference to speciality courts, it is important to acknowledge the
reality that some of the most difficult challenges may be best met through alternative structures to the
current jury trial. How this is achieved, and what contexts it may operate in, are for further consideration,
keeping in mind the capacity of modifications to enhance self-determination.

381 See for example, The Judicial Branch of Arizona, , Report & Recommendations: Task Force on Jury Data Collection, Practices
and Procedures, (October 2021), <https://www.azcourts.gov/cscommittees/Task-Force-on-Jury-Data-Collection-Practices-and-
Procedures>; Report and Recommendations Statewide Jury Selection Workgroup: A Workgroup of the Task Force on Jury Data
Collection, Practices, and Procedures (November 2021) <https://www.azcourts.gov/Portals/74/Jury%20TF/SJS%20Workgroup/
SJSW_Final%20Report%20and%20Recommendations_11_01_21.pdf?ver=QosXeyxNOxkk1ldwRQF-cw%3d%3d> and The Judicial
Branch of Arizona, Report: Racial and Ethnic Representation through the Jury Selection Process: An Analysis of 2019 Jury Data
from the Superior Court of Arizona in Maricopa County (2021) <https://napco4courtleaders.org/wp-content/uploads/2021/06/
Jury-Representation-Study-Superior-Court-in-Maricopa-County-May-2021.pdf>.
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Appendix

Juries Act 1967 (ACT)
Part 1.1A
(see s 45A)

Interpreter's oath

| swear (or the person taking the oath may promise) by Almighty God (or the person may name a god
recognised by the person’s religion) that | will well and truly interpret the proceedings and the jury's
deliberations and that | will not otherwise participate in the jury's deliberations or disclose anything
about those deliberations, except as allowed or required by law.

Interpreter's affirmation

| solemnly and sincerely declare and affirm that | will well and truly interpret the proceedings and the
jury's deliberations and that | will not otherwise participate in the jury's deliberations or disclose anything
about those deliberations, except as allowed or required by law.

Part 1.1B

(see s 45B)

Supporter's oath

| swear (or the person taking the oath may promise) by Almighty God (or the person may name a god
recognised by the person’s religion) that | will well and truly support the juror to discharge the juror's
duties, and that | will not otherwise participate in the jury's deliberations or disclose anything about
those deliberations, except as allowed or required by law.

Supporter's affirmation

| solemnly and sincerely declare and affirm that | will well and truly support the juror to discharge the
juror's duties, and that | will not otherwise participate in the jury's deliberations or disclose anything
about those deliberations, except as allowed or required by law.
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