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Foreword

The title of this report borrows from words | used in the introduction
to “The Australian Jury in Black & White: Barriers to Indigenous
representation on juries” by Professor Jill Hunter and Sharleigh
Crittenden, published by the Australasian Institute of Judicial
Administration (AlJA) in 2023. | described the representation of First
Nations peoples on juries as one very large knot among the many that
must be untangled in the Australian justice system.

This report, led by Professor John Williams and Associate Professor David Plater of the South
Australian Law Reform Institute (SALRI), picks up where that earlier work left off. Its findings,
while specific to South Australia, are relevant across the country - precisely because the
disenfranchisement of First Nations people from juries is neither new nor unique to any one state
or territory.

Central to this report’s insights is that the large knot in question is in fact a cluster of smaller
tangles: issues of electoral enrolment and addresses for the serving of jury summonses, and the
disproportionate effect of criminal history disqualifications on Aboriginal persons, among others.
Each of these must be worked through in turn before First Nations peoples see themselves
represented on juries.

| have no doubt that, in years to come, historians will regard the denial of First Nations peoples’
access to juries as we now regard the denial of Aboriginal and Torres Strait Islander peoples’ right
to give evidence in the 1800s - and will see the tangled impediments said to stand in the way of
remedying injustice just as illusory.

Tony McAvoy SC, LLB (QUT), LLD (Honoris Causa) (UTS)

Frederick Jordan Chambers
Board Member and Co-Convenor of the Indigenous Justice Committee
The Australasian Institute of Judicial Administration



President’s note

| thank Professor John Williams, Associate Professor David Plater and
the South Australian Law Reform Institute (SALRI) team for this report.

This research project was initiated by SALRI, in conjunction with the AlJA, to examine the causes
of low Indigenous participation on Australian juries.

While SALRI initially focused on the role of criminal history in juror disqualifications, the research
identified a range of barriers to juror participation that should not be considered in isolation.
SALRI has made a number of recommendations in response to these intersecting issues. Some
of these recommendations may have broader application beyond Indigenous jury participation,
including changes to the jury summons letter, juror induction process and juror payments.

| encourage readers to consider the recommendations contained in this report and to read it
alongside an earlier report commissioned by the AlJA, “The Australian Jury in Black & White:
Barriers to Indigenous representation on juries” by Professor Jill Hunter and Ms Sharleigh
Crittenden (2023) which examines these barriers on a national scale.

The Honourable Justice Julie Ward

President
The Australasian Institute of Judicial Administration



Research overview

The research project was initiated by SALRI, in conjunction with the AlJA, to examine the complex and
multi-faceted causes for the acute lack of Indigenous participation on Australian juries. SALRI's original
focus was on the role of criminal history juror disqualifications, but it is clear that the causes for the lack
of Indigenous juror participation cannot be viewed in isolation. SALRI has sought to identify effective and
culturally safe measures to encourage Indigenous juror representation. The importance of Indigenous
representation on Australian juries is a very real issue for various reasons and is compounded by the well-
established over-representation of Indigenous persons in the criminal justice system. SALRI emphasises
that Indigenous juror participation cannot be viewed in isolation from the wider picture of structural
disadvantages faced by Indigenous communities. The barriers to Indigenous participation arise both in
and out of court, though SALRI has found that these barriers, in a South Australian context, largely arise
outside court.

SALRI's research has found that the key considerations regarding Indigenous participation in the jury system
were:

1. The availability of Indigenous jurors for selection, noting issues with electoral enrolment, addresses for
service of the jury summons, and residence outside of jury districts.

2. The disproportionate effects of criminal history juror disqualifications.

3. Cultural issues, alienation from the legal system and a reluctance (for some at least) to act as jurors.
4. The formality and practical difficulties of the present jury summons and juror induction process.

5. Therole and impact (or apparent lack of) of peremptory challenges and the lack of available data.

Several of SALRI's resulting recommendations are of wider utility and application beyond Indigenous jurors,
including those relating to the jury summons, the juror induction process (and addressing impermissible juror
‘research’), juror payment and the role of peremptory challenges.

SALRIis of the view that, for the benefit of justice, everyone should have the opportunity to participate in jury
service and that the current underrepresentation of Indigenous people on juries is a direct result of them
effectively not being afforded this opportunity. The South Australian jury system should strive to establish a
broadly representative jury pool of an accused'’s peers (whilst accepting that perfect representation of the
many groups in society is impossible for various reasons). That said, any reform that is undertaken must

not, as SALRI has often been reminded, produce an impression that the Anglo-Australian legal system and
procedures are seen as attempting to ‘save’ Indigenous people, by increasing their jury representation to
‘solve’ the many aspects of Indigenous exclusion from juries. This emphasises the need to first address and
engage with the underlying issues before formulating and implementing any reforms. There is also an obvious
need for direct and close Indigenous input.

SALRI has drawn on its wide research as well as its engagement and observations, along with the work of
other reviews and law reform bodies, both domestic and international (notably Canada). In particular, SALRI
has drawn on the valuable 2023 AlJA study of Professor Jill Hunter and Sharleigh Crittenden and the linked
work of Professor Sue Green and others. This Report should be seen as part of a wider national project.
SALRI thanks the co-authors (especially the work of Claudia Light as lead researcher) as well as the many
parties who contributed by various means to this Report. SALRI especially acknowledges the insight and
input of the South Australian Sheriff, Leslie Turner, and his Office.

SALRI has made 34 recommendations for changes to existing law and practice to promote Indigenous juror
participation. There is no single measure that, in itself, will address the circumstance of low Indigenous juror
participation. SALRI emphasises that, to be meaningful, any changes in this area must not only be legislative,
but must be practical and uphold the crucial principles of cultural safety.



SALRI's proposals range from straightforward operational issues (such as the redesign of the present juror
summons to make it less formal and emphasise the rationale of jury service) and increased juror payments,
to more involved issues such as the adoption of a model based, in part, on Canada’s experience to allow
the use, beyond the general electoral roll, of supplementary juror source lists to promote Indigenous juror
participation. Such a source could involve the list of voters available after elections held under the First
Nations Voice Act 2023 (SA). Other SALRI proposals include:

e The establishment of an Implementation Committee with close Indigenous input to oversee the
implementation of this Report (or whatever measures may be progressed by the South Australian

Government) to promote Indigenous juror participation.
e The collection of reliable data (which is currently lacking) as to Indigenous juror participation.
e Consideration of the reliability of the processes and data as to Indigenous electoral enrolment.
e The recognition of cultural obligations as a specific ground to be excused from jury service.

e Theintroduction of a more logical and proportionate sliding scale of criminal history juror disqualification
in the Juries Act 1927 (SA) and to narrow the scope of the present exclusions.

e The removal of driving disqualification as a specific ground of juror disqualification.

e The redesign and updating of the present juror induction program.

e Increased education, including the preparation and availability of culturally appropriate material, on the

importance of jury service and participation by Indigenous communities.

e Retention of the existing system of three peremptory challenges per party in South Australia, but for their

use to be kept under ongoing scrutiny and the collection of deidentified data.

SALRIis aware that many of these measures will improve jury participation for all members of the community.
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Disclaimer

This Report deals with relevant law and practice as it was on 30 April 2026 and may not necessarily
represent the current law. Any views expressed in this Report are those of the South Australian Law
Reform Institute and no other agency.



Glossary

The following key terms are used in this Report, drawing on the Victorian Law Reform Commission.! SALRI
notes that some of the language and terms used in this report, when quoting historical sources, would now
be regarded as outdated.

Aboriginal Please see below under ‘Indigenous’.

ABS Australian Bureau of Statistics.

Accused Person charged with a criminal offence (SALRI prefers this term, but the term
‘defendant’ is also used).

AEC Australian Electoral Commission.

AlIC Australian Institute of Criminology.

ALA The Australasian Institute of Judicial Administration Limited.

AlJA 1994 Study Mark Findlay et al, Jury Management in New South Wales (Report, AlJA, 1994)

AlJA 2023 Study Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers
to Indigenous Representation on Juries (Report, AlJA, June 2023).

ALRC Australian Law Reform Commission.

ALRM Aboriginal Legal Rights Movement.

APY Lands Anangu Pitjantjatjara Yankunytjatjara Lands.

ATSILS Aboriginal and Torres Strait Islander Legal Service (Qld).

CALD Culturally and Linguistically Diverse - a term used to refer to multicultural
communities. SALRI has also used the term ‘multicultural.

Challenge to At the start of a criminal trial, the prosecution or defence may challenge the whole

the array jury array. A challenge to the array is a challenge to the constitution of the entire

jury panel. It may be made either by the accused person or the Crown and is
essentially based on the unrepresentative or unsuitable nature of the panel from
which the jury is to be chosen.? This could be due to fraud, bias or misconduct.® The
challenge should be in writing and made before the jury is empanelled and sworn.*
Such challenges are ‘infrequent’ and rarely succeed.® Challenges to the array have
included alleged irregularities in the selection of non-white® or Indigenous persons.”

Challenge for
Cause

A challenge made by a party to a potential juror to exclude them from the jury. This
is generally on the basis of bias or unsuitability.® A challenge for cause requires the
party to provide a reason for the challenge. The challenging party must also provide
prima facie® evidence (or a specific factual basis)™© at the time that the challenge

is made." The judge must determine whether that reason is sufficient to justify

the exclusion of that potential juror.”? It appears that, although available in every
Australian jurisdiction, challenges for cause are ‘rarely used’® indeed ‘very rarely
used'™

CSPRNGs

Cryptographically Secure Pseudo Random Number Generators: number generators
designed to create outputs that are computationally infeasible, even if part of the
sequence is known.

Cultural Authority

This refers to the right of individuals or groups to make decisions which impact
others within their culture. This ‘right’ arises from a person or group’s position as a
custodian of tradition, law and lore.”® In Indigenous culture, Elders would be expected
to have cultural authority within the community which is earned through active
participation, knowledge, and responsibility to others.




Cultural Safety

This is both a process and an outcome. The precise meaning and implications of the
concept of cultural safety remain ‘vague and elusive''

Cultural safety is about overcoming the power imbalances of places, people and
policies that occur between the majority non-Indigenous position and the minority
Indigenous person so that there is no challenge or denial of the Indigenous
person’s identity, of who they are and what they need. Cultural safety is met
through actions from the majority position which recognise, respect, and nurture
the unique cultural identity of Indigenous people. Only the Indigenous person who
is recipient of a service or interaction can determine whether it is culturally safe.”
No Indigenous Australian ‘should have to justify or quantify their identity based on
their skin colour, where they work, their educational levels or their experiences of
colonialism. Nor should culture ever be considered the source of a problem or used
to explain peoples’ experiences or difficulties. First Nations Australians are a diverse
population with different cultures, beliefs and experiences ... being culturally safe
means a person: is accepted for who they are: their identity is not questioned: they
are not seen as a stereotype, a problem or in need of assistance; their knowledge,
culture, values and norms are valued: and their culture is not performative or for the
entertainment of others'’®

Debwewin Interim
Progress Report

Debwewin Jury Review Implementation Committee, Progress Report, September
2013 - March 2015 (Report, March 2015).1°

Debwewin Final
Report

Debwewin Jury Review Implementation Committee, Final Report (Report, April
2018).2°

Electoral Roll

The electoral roll contains the names and addresses of all South Australians who are
entitled to vote for national, state and council elections. The Electoral Commission of
South Australia uses a joint roll with the Australian Electoral Commission (AEC). The
roll is maintained by the AEC. Enrolment for state elections is compulsory in South
Australia and voters are legally required by law to keep their enrolment details up to
date. An individual only needs to complete one form to enrol themself for federal,
state, council and, if eligible, Voice, elections in South Australia.

lacobucci Report

The Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of
the Independent Review (Ontario Ministry of the Attorney General, 2013).?'

Impartial Jury

The objective of the jury selection process should be to empanel an impartial

jury.?22 Impartiality is not to be equated with ignorance.?® In a world of 24-hour news
channels, tabloid press, near universal Internet access and social media, finding an
ignorant juror, particularly in a highly publicised case, is neither likely nor desirable.*
Empanelling a jury representative of the ‘average stupidity’?® should not be the
objective. ‘An impartial juror must be willing to suspend judgment until after hearing
the evidence. Impartiality thus subsumes neutrality and detachment. An impartial
juror must be equally open to persuasion by opposing counsel, as well as by other
jurors. Impartiality thus subsumes open-mindedness and even-handedness.

An impartial juror must understand and resolve to follow judicial instructions.
Impartiality thus subsumes comprehension and commitment. An impartial juror
must base his or her vote on the evidence, objectively perceived, and the logical
inferences to be drawn therefrom. Impartiality thus subsumes objectivity and
rationality’.

Indigenous

When used in an Australian context, ‘Indigenous’ refers to both Aboriginal and
Torres Strait Islander Peoples. SALRI notes that the term ‘Aboriginal’ is generally
preferred in a South Australian context by local Elders and peak bodes.?” SALRI
notes that ‘First Nations' is also often used. SALRI uses the term ‘Indigenous’ in both
an Australian and Canadian?® context for the purposes of this report. Indigenous
Australians are not one group, but ‘are a diverse population with different cultures,
beliefs and experiences’?




JEM

The Jury Elections and Management System is the software program utilised by
the Sheriff’'s Office to record and allocate potential jurors within the jury pool.
Names received from the electoral office as potential jurors are entered in JEM

so that excusals, deferrals, non-attendance and empanelment can be recorded.
The JEM also ensures potential jurors are allocated across the required sittings for
summonses to be sent when required.

Juror Ineligibility

An individual is ineligible for jury service service if they are mentally or physically unfit
(orincapable) to carry out the duties of a juror;* or have insufficient command of the
English language to enable them to properly to carry out the duties of a juror.®’ An
individual is also ineligible for jury service if they hold certain occupational positions
that are deemed to make them unsuitable for jury service such as a judge, lawyer or
police officer.??

Juror
Disqualification

An individual is disqualified (or excluded) from jury service if they have a relevant
criminal history.® The precise scope of the criminal history to disqualify an individual
from jury service varies across Australia.® This law has particular implications for
Indigenous juror participation.3®

Jury

The group of people from the community, selected as jurors to deliver verdicts, that
is findings of guilt or otherwise in criminal trials and, now very rarely, findings of fault
and damages in civil trials. The jury is randomly selected from the jury panel.

Jury districts

Prescribed areas from which the Jury Pool is taken for a matter before the Supreme
Court. For instance, in Adelaide, the Jury District is made up of 46 electoral
subdivisions. See also ‘Jury Regions.

Jury panel The small group of people randomly chosen from the jury pool from which a jury is
selected.
Jury pool The collective name for a group of randomly selected individuals who have received

a Jury Summons to attend the court as a potential juror on a given day.

Jury regions

Prescribed areas from which the Jury pool is taken for a matter before the District
Court. See also Jury Districts’.

Jury summons

An official notification from the Sheriff's Office stating that a person is required
to attend a specific court on a specific date in relation to jury service. The current
template is set by legislation.®®

Jury de Medietate
Linguae

A historical practice in England which involved a right ‘in civil and criminal cases
involving minorities, of juries consisting half of natives and half of foreigners'® The
practice had original commercial significance to grant foreign merchants the right to
a jury of which half was composed of persons of the nationality of the foreign firm.38
The practice was extended beyond merchants and was known widely in the British
Empire,* including Australia, but apparently was very rarely applied in Australia.*®
The right to trial de mediate linguae was abolished in England in 1870 and has been
abolished in South Australia® and all other Australian States and Territories.*?

Manitoba Inquiry

Aboriginal Justice Inquiry of Manitoba, The Justice System and Aboriginal People
(Report, 1991) vol 1.

Morris Committee
on Jury Service

A still influential 1965 Report of a Home Office Departmental Committee on Jury
Service chaired by Lord Morris.*®

MP

Member of Parliament.

NSW

New South Wales.

Observational
study

This refers to the observations undertaken by SALRI, typically in observing court
hearings, jury induction sessions and empanelments for the presence of apparent
Indigenous participants. SALRI acknowledges the limitations of such an exercise. A
former South Australian Sheriff noted that it is not always possible to determine if a
juroris Aboriginal simply by appearances.*




Payback

‘Payback’ is an aspect of Indigenous customary law which refers to the satisfaction
of a grievance by punishment, aiming to achieve restoration of the pre-existing

moral order.*> Payback involves ‘different ways of exacting a satisfaction, remedying
a wrong done by the other'*¢ Methods of payback in Indigenous customary law can
range from ritual ceremonies to corporal punishment such as spearing or, in extreme
cases, killing.#

Peremptory
challenge

A challenge made by a party to a potential juror to exclude them from the jury. A party
is not required to provide a reason for making a peremptory challenge. The right to
challenge may be exercised by the accused or their lawyer.*®

Potential juror

A person who has been summoned to attend for jury service, but not yet selected for
ajury.

PRNGs

Pseudorandom number generators: algorithms that produce sequences of numbers
with statistical properties similar to those of true random sequences.

Random selection®

Random selection refers to the process at different stages of the jury selection
process which a jury pool and panel and the final jury are chosen by a computerised
process and/or ballot. It guards against bias by ensuring that those persons that
determine the outcome of a trial have not been chosen by the court or the parties.*®
‘Thus, the less human involvement in the empanelment process, the less opportunity
for improper motives to corrupt the seating procedure.® Random selection and
representativeness of the community are ‘interrelated’ and ‘random selection is one
of the chief means of securing a representative jury'5? The High Court has identified
that random selection is an important aspect of the representative and independent
character of the jury.®

Representative
sample

A method of selection designed to mirror the characteristics of an entire population.
Such characteristics could include geographical location, gender, ethnicity, sexual
orientation or any other identifier of a subset of a population.

Representative
Jury

There is some debate about what representativeness means in the context of jury
trials.5* SALRI proceeds on the basis that the essential feature or requirement of trial
by jury was, and is, that the jury should be a body of persons representative of the
wider community.® A representative jury pool is one that is established through a fair
and random process, broadly or generally drawn from the community and based on
broadly inclusive source lists, that does not deliberately or substantially exclude a
subset of the community. Such lists lay the foundation for each step that follows in
the jury process. However, perfection is not required, for many reasons.®® Rather it is
the use of source lists that draw from a broad cross-section of society which aims to
capture as many eligible jurors in each district as possible. A perfect source list would
capture all eligible jurors and would therefore proportionately represent all eligible
groups in the district. Such a requirement is unfeasible. Indeed, it would be virtually
impossible to find a source list that meets this requirement.’’

SALRI

South Australian Law Reform Institute.

Sheriff

The Sheriff is a statutory officer appointed under the Sheriff's Act 1978 (SA). The
Sheriff’'s Office was first established by the Supreme Court Act 1837, which provided
that the Court should have Ministerial and other officers as might be necessary for
the administration of justice in the Court and for the execution of judgments and
other orders. These functions now include providing assistance in the maintenance
of security and orderly conduct at the Courts’ premises,®® the administration of the
Juries Act 1927 (SA), court support service, court security service, prisoner security
service and the service and execution of civil and criminal processes.®

n



Social contract

Social contract is the premise that ‘a criminal forfeits his [or her] rights to participate
in society by having broken his [or her] promise to uphold the law'®° It contemplates
a compact where citizens consent to be governed by and submit to the laws of
society in return for the protections and benefits that an organised governmental
structure provides.®' Citizens who reject the compact and violate the laws of society
are deemed to relinquish their membership in society and the right to choose the
leaders and policies and participate as citizens in aspects such as voting and jury
service.®?

Stand asides

A historical position in South Australia®® (though it is retained elsewhere like England
and Victoria) where the prosecution did not have the right to peremptorily challenge.
Instead, the prosecution could ‘stand aside’ a potential juror without explanation.

If stood aside, the juror could still be required to serve if there were insufficient
numbers remaining in the panel for selection. The prosecution’s historic right to
‘stand aside’ was similar, but not identical, to the accused’s right to peremptory
challenge. The prosecution’s right to stand aside was unlimited in number. Further,

if all of the other potential jurors in the panel were exhausted the prosecution

would then be required to provide a reason for its challenge (if maintained).®*

The prosecution’s right to stand aside has been abolished in South Australia, but
remains in England (despite the abolition of peremptory challenges) but it is now
very restricted.®® The trial judge also has the power to exclude an individual juror,

but this power is rarely used and cannot be used to seek to bring about a racially
representative jury.®

TRNGs

True Random Number Generators: number generators which are based on physical
processors which are considered inherently unpredictable.

VLRC

Victorian Law Reform Commission.

Voice

The South Australian First Nations Voice to Parliament: an elected advisory body
designed to allow Aboriginal and Torres Strait Islander people to advise South
Australia’s Parliament and Government on laws and policies relating to Indigenous
communities. It is established by the First Nations Voice Act 2023 (SA) and consists
of both ‘Local Voices’ and a ‘State Voice. Only a ‘First Nations person’ as defined in s
4 of the Act is eligible to vote. SALRI understands that there is the apparent capacity
for the State Electoral Commission to create a list of who has voted in this election,
but at this stage, there is no specific list or roll of voters under or for the First Nations
Voice Act 2023.

Voir dire

For this report,®” a questioning process used by lawyers and/or the trial judge to
facilitate an impartial jury in some parts of the United States and elsewhere®® to
assess the sympathies of prospective jurors, their ‘competence and potential bias’®®
The effectiveness of such questioning to detect juror bias has been doubted.”” The
process has been likened to a ‘fishing expedition'”" In the United States, the process
of selecting a jury is often prolonged, sometimes consuming as much or even more
time as the trial’? due to this process.




Introduction and background

Several Aboriginal voters testified before Bright J in R v Gibson” in 1973 that, although eligible, they had
never been called for jury service, nor had they ever known or heard of any person of Aboriginal descent
serving as a juror in South Australia,” or even been summonsed as a potential juror.” What remains
striking is that, since the 1973 Supreme Court decision in Gibson,’ relatively little has seemingly changed
in the experience of Indigenous people in South Australia when it comes to jury service. Even within
catchment areas such as Port Augusta with a high Indigenous population, very few Indigenous people

still appear to be offered the opportunity to serve on a jury. This is in stark contrast with the experience of
several non-Indigenous people within the same area who were heard by SALRI to have received multiple
opportunities to serve on juries.”” SALRI acknowledges that the barriers to Indigenous juror participation
are not deliberate, but they are systemic and usually arise long before any Indigenous potential juror ever
gets to a court.”® SALRI's present research study has concluded that Indigenous people in South Australia
(and indeed nationally)” are not being afforded the same opportunity to serve on a jury, whether they in
fact do so or not. SALRI’s finding is not so much to ensure that Indigenous people actually serve as jurors,
but rather that they should have the same opportunity to be empanelled as others within the community.

Justice is not being seen to be done in relation to Indigenous juror participation.® It is part of a wider
picture. As Dr McAvoy SC comments:

There are many knots in the Australian justice system which must be untangled, and ensuring
representation of Aboriginal people on the juries, and benches, as the arbiters of fact, is a large knot.
First Nations disenfranchisement from jury system is not new, nor is disconnected from Australia’s
colonial DNA. But its continued presence does nothing to give First Nations people any confidence that
the system is one which is inclusive, fair, or just.®'

The present research project was initiated by SALRI with the Australasian Institute of Judicial
Administration (AlJA) to examine the complex and multi-faceted causes of Indigenous disengagement
and their apparent lack of participation on South Australian juries. This concern is not confined to

South Australia.®2 SALRI has also sought to identify effective and culturally safe measures to encourage
Indigenous juror representation. SALRI emphasises that Indigenous juror participation cannot be seen in
isolation from the wider picture of structural disadvantages faced by Indigenous communities.8?

The venerable notion of a representative jury of your ‘peers’ is often said to date back over 800 years
through Clause 39 (clause 29 of the original 1215 charter) of the 1225 Magna Carta:

No free man shall be taken orimprisoned, or be disseised of his Freehold, or Liberties, or free Customs,
or be outlawed, or exiled, or any other wise destroyed; nor will We not pass upon him, nor [condemn
him,] but by lawful judgment of his Peers, or by the Law of the Land. We will sell to no man, we will not
deny or defer to any man either Justice or Right.®*

The influence of Magna Carta is undeniably immense.® It is said to be ‘the most venerable and celebrated
document in the history of the English speaking peoples’® Many scholars and lawyers ‘have feelings of
near reverence’ for Magna Carta and the legal tradition of rights it is said to have established.®’ It is even
claimed to be ‘the groundwork of all our Constitutions'® Magna Carta is, in particular, ‘often invoked as the
source of the primal right to trial by jury’8 Blackstone cited Clause 39 for his famed proposition that ‘trial
by jury, or the country, per patriam, is also that trial by the peers, of every Englishman, which, as the grand
bulwark of his liberties, is secured to him by the great charter'®° Whether Magna Carta has this effect,
notably as the basis for trial by a jury of peers, is very doubtful.”’ Lord Justice Auld noted that, although it is
often claimed that Magna Carta established such a right, ‘This claim is incorrect. Certainly, Magna Carta
is no basis for jury trial as we know it today’®? But this, in a real sense, is immaterial. As Clark observes, the
‘myth had attained substance, and that trial by jury [of your peers] was both established and seen to be an
essential element of the liberty of subjects under the rule of law’?3

13



It is this wider symbolic effect of Magna Carta that is telling.* As Brennan CJ observed:

... the beneficial misinterpretations - indeed, the myth - with which, from age to age, the text has been
invested...This is not the occasion to rehearse the textual or historical support for all that has been said
about the Charter. Today it is regarded as providing a traditional mandate for trial by jury, equal and
incorrupt justice for all, no arbitrary imprisonment and no taxes without Parliament’s approval.®®

Such noble sentiments appear to ring somewhat hollow in the context of Indigenous accused, who in
Australia, typically face a trial where the jury is not of their ‘peers’®® As Justice Eames said: ‘The blind refusal
to acknowledge the fact that Aboriginal people rarely sit as jurors is one of the curiosities of Australian
law’” The longstanding principle said to underly trial by jury is an accused’s right to be judged by a jury of
their ‘peers’®® In Cheatle,*® the High Court declared that ‘the relevant essential feature or requirement of
the institution was, and is, that the jury be a body of persons representative of the wider community’1°©
Ajury should consist of people who are at least broadly ‘representative’ of the general community.™
However, Australian juries have been often criticised for the apparent acute absence of Indigenous jurors,
which is especially marked given the disproportionate representation of Indigenous people in the criminal
justice system.'®2 There are many accounts (with an occasional contrary finding)'®® as to the acute absence
of Indigenous jurors in Australia.’® Such findings are replicated in both Canada'® and New Zealand.'®®

In this Report, SALRI examines the role and operation of the electoral roll for juror selection; a
supplementary source; the role of random selection; criminal history juror exclusion; the service, form,
and content of the jury summons; jury induction; cultural safety and respect; and the role of peremptory
challenges in jury selection (where the issues extend beyond race to their use based on gender). Several
of SALRI's recommendations are of wider utility and application beyond Indigenous jurors; namely those
relating to the jury summons, the juror induction process and the role of peremptory challenges.

The reasons for the absence of Indigenous jurors and any solutions are complex and ‘multi-faceted’’%” The
barriers arise both in and out of court,°® though SALRI has found that these barriers, in a South Australian
context, largely arise outside court. Jury service cannot be seen or addressed in isolation and is but one of
many systemic problems facing Indigenous people.’®® As the 2023 AlJA Report observed:

There are undoubtedly pervasive social, economic, cultural and attitudinal reasons why Indigenous
Australians are under-represented in civic and political institutions. Typically, these reasons are borne
out of the impact of colonisation and marginalisation.™

Moldaver J referred to the ‘painful reality’, elaborating that ‘trials do not take place in a historical, cultural,
or social vacuum. Indigenous persons have suffered a long history of colonialism, the effects of which
continue to be felt’" To this should be added the effects of intergenerational trauma.’?

The importance of Indigenous representation on Australian juries is very real for various reasons.™ The
NSW Law Reform Commission highlighted some of the results of the Indigenous under-representation on
juries are:

1 The further alienation of Indigenous communities from the criminal justice system, which does not
appear to seek their participation in any capacity except as an accused;

2 The reduced opportunity for the perspective of Aboriginality to be understood by juries;

3 The knowledge that any accused [especially if Indigenous] is unlikely to be tried by a jury with an
Indigenous member.™

In simple terms, as a member of the Queensland Law Society’s Criminal Law Section told the Queensland
Law Reform Commission, ‘it is important that Indigenous defendants are able to see Indigenous faces

on a jury'™ The Australian Law Reform Commission, as early as 1985, noted ‘there may be considerable
resentment among ethnic minorities if juries do not truly reflect the whole community’"® The absence of
Indigenous jurors is said to reinforce the perception that the legal system operates as a means of ongoing
colonial oppression, serving the interests of the colonisers at the expense of the colonised."” Crittenden
highlights a longstanding sense of despair and injustice experienced by Indigenous communities in their
engagement with the legal system." A 1998 study aptly comments on the importance of a representative
jury for Indigenous communities:



... do we want a legal system that enjoys very little legitimacy among specific parts our society? The
mismatch between the levels of participation of Aboriginal people as defendants and jurors is a
dangerous state of affairs. It has the potential to cause serious damage to our system of justice: those
who are defendants believe that verdicts might have been reached unfairly: those who are not selected
for jury service may feel that they and their community are not being allowed to participate in a criminal
justice system that is being controlled by and for someone else; and those who care about justice are
deeply concerned by the certainty that justice is not being seen to be done, and in some cases is clearly
not being done. We think that the composition of the jury in South Australia does matter.

The New Zealand Law Commission noted that a representative jury that includes Indigenous jurors brings
benefits to both the common goals of jury selection (competence, impartiality and independence) and the
wider functions of the jury in criminal trials.””® The Commission stated the diversity of perspectives of a jury
drawn from representative sources is likely to enhance the jury’s competence as fact-finder, ‘as well as its
ability to bring its common sense judgment to bear on the case’? However, the inclusion of Indigenous
jurors has a broader role in democratic participation:

...community participating in jury trials, representation further legitimises the jury system and the wider
criminal justice system. The legitimacy of the jury system rests on concepts akin to those of democratic
government. Public confidence in the fairness of the jury system may rest on all groups in the community
participating in that system. Community participation on juries is an essence of the jury system in a
democratic society. It is therefore important that all groups in the community have the opportunity to
be represented on juries.'?

The Queensland Law Reform Commission observed in similar terms on this broader benefit:

It is widely accepted that representativeness is an essential feature of the institution of trial by jury.
It is not simply that it is important for Indigenous defendants to have the opportunity to be tried by
juries that include Indigenous jurors. Representativeness requires that there is proper representation
of Indigenous people on juries irrespective of whether the defendant is Indigenous. Further, as the
Indigenous Lawyers Association of Queensland observed, the increased representation of Indigenous
people on juries is also important in terms of reducing the sense of exclusion from the criminal justice
system that is experienced by many Indigenous people.’

In 2007, Atkinson J observed:

A few years ago | was sitting in a regional centre in Queensland trying an Aboriginal man from a remote
community for murder. The jurors were chosen by the usual method. None of them was Indigenous. |
doubt that any of them had ever visited the remote community and | have no way of knowing whether
any of them knew any Indigenous people. This experience starkly epitomises the dilemma of trial by jury.
How can we ensure that the jury represents the community and is a trial by peers? At present we do not
appear to achieve either of these aims very well and yet trial by jury is fundamental to the community’s
involvement and confidence in the criminal justice system.’?*

Justice Atkinson returned to this theme in 2024, asking if juries are meant to be members of the
community who are ‘peers’ of the accused, ‘then it is critical that First Nations people are also fairly
represented on juries ... The legitimacy of our criminal justice system may be said to depend on it

There is a risk that the absence of particular minority groups from juries may render them open to a
perception of bias in some cases.”” This perception of bias is further highlighted in the Australian context
by reference to the apparent under-representation of Indigenous people on juries compared with their
well-established over-representation as accused.’”” As Crittenden highlights: ‘Thus, despite Indigenous
people making up a relatively small proportion of the broader population, they are vastly over-represented
as criminal defendants and prisoners and under-represented as jurors’'?®

Given the well-established rates of over-representation of Indigenous peoples in the criminal courts,'?
securing (or least improving) their equal participation on juries to achieve justice is compelling. As the
Indigenous Lawyers Association of Queensland have expressed:

...Actingasajurorincreases Indigenous peoples’ exposure tothe Court process and permits Indigenous
people to view that process not from the perspective of the accused, the complainant or as a witness,
but as a decision maker who may have a real impact on the outcome of the proceedings.™°
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The Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd (ATSILS) emphasised the importance
of increasing Indigenous representation on juries in order to gain the confidence of Indigenous people in
the legal system. ATSILS asserted: ‘We view such representation as a fundamental issue to enable the
community and defendants to gain confidence in the criminal justice system'™® The Queensland Law
Reform Commission’s found that it is ‘critical that steps be taken to increase Indigenous participation in
the jury system ... not only to increase the representativeness of juries, but also to reduce the sense of
exclusion from the criminal justice system that is experienced by many Indigenous people''?

One author questions:

If the jury signifies the ‘democratic integrity’ and ‘conscience’ of the criminal justice system, as its
foundational principles purport, then the question has to be asked ‘whose conscience is being invoked'?
Given that Indigenous defendants cannot expect a jury of Indigenous peers, can we expect Indigenous
Australians to have confidence that they will receive a fair trial?'33

It has been said that jury service is an ‘important civic duty’™* and can also be seen as a civic right."*®
Aboriginal people are plainly entitled to participate in jury service in the same way as every other Australian
citizen and Aboriginal people are entitled to be tried by a representative and impartial jury.*® Indigenous
people have an obvious interest in being able to participate in jury service in the same way as every other
citizen. ‘They also have an interest in being tried by impartial jurors who are selected to represent the entire
community’®” As Goldflam argues:

Aboriginal people are citizens. Jury participation is an incident of citizenship. We have long had programs
to encourage Aboriginal people to get onto the electoral roll. Similarly, we should take active steps,
including those | have suggested, to remove the practical and regulatory barriers to the performance by
Aboriginal citizens of jury service.'®®

The Western Australian Attorney-General emphasised the need for a truly representative jury:

It is critical for the integrity of the criminal justice system and our democratic civil society that juries
remain and their processes and functioning are improved at every opportunity and that the composition
of the jury reflects the wider community as closely as possible.’®

SALRI is aware the problems in encouraging jury participation extend far beyond Indigenous communities
and many persons, from all parts of the community, ‘treat jury duty as a civic chore they must desperately
try to avoid’™° Lord Justice Auld noted ‘the impression, voiced by many contributors to the Review, that
jury service is only for those not important or clever enough to get out of it The Law Reform Commission
of Western Australia lamented the ‘unacceptably high’ incidence of jury avoidance in response to a jury
summons in Perth with 50% excused or 14% simply not attending.*2 In the Northern Territory only half of
jurors summonsed attend trial in Darwin or Alice Springs.'*® These findings are supported elsewhere.'*
The Queensland Law Reform Commission acknowledged that ‘jury service is a burden and can disrupt a
citizen’s life. No other civic obligation is like jury service in this way'*® ‘Many people from all walks of life
seek ways to avoid the time, expense, and effort that service as a juror entails™¢ (though these issues are
compounded for Indigenous jurors™). SALRI also heard these themes."#®

SALRI is of the view that, for the benefit of justice, everyone should have the opportunity to participate in
jury service and that the current underrepresentation of Indigenous people on juries is a direct result of
them effectively not being afforded this opportunity. It is fundamental that the South Australian jury system
should strive to establish a representative jury pool of an accused’s peers (whilst accepting that perfect
representation of the many groups in society is impossible for various reasons).'®

That said, any reform that is undertaken must not, as SALRI has often been reminded, produce an
impression that the Anglo-Australian colonial legal system and procedures are seen as attempting to
‘save’ Indigenous people, by increasing their jury representation to ‘solve’ the many aspects of Indigenous
disenfranchisement from the jury system.™ This emphasises the need to first address and engage with
the underlying issues before formulating and implementing any reforms. There is also an obvious need for
direct Indigenous input™ (see SALRI's recommendation 2).

However, the central importance of the jury in Australia cannot be overstated. ‘The right to be tried by a jury
of one’s peers is one of the cornerstones of our criminal justice system’'*® The jury system - an institution
that exists for the collective good of the community as well as the particular accused - is a central pillar



of the criminal justice system in every State and Territory of Australia.’®® Juries comprise of ordinary and
impartial citizens who uphold the right to a fair trial and foster a culture of public participation in the
administration of justice rather than leaving it solely to a narrow professional cadre.”®™ For literally centuries,
juries have been depicted as the heart of the Anglo-Australian system of criminal justice, a cornerstone

of freedom and even critical to our way of life.’®® Since the judiciary lacks its own enforcement powers, its
effectiveness is widely measured by the level of faith the public has in its procedures and outcomes, which
is subject to its accountability and transparency.’®®

The pros and cons of trial by jury have been much debated.™ It is beyond the scope of this project to
resolve this question. ‘It is not the purpose of this reference to question the merits or desirability of trial by
jury'’®® SALRI proceeds on the basis that trial by jury, at least for serious crimes, is and will remain a vital
and valued part of the legal system™°® and agrees with the views to this effect of the Northern Territory Law
Reform Committee™® and others.'® As the Law Reform Commission of Western Australia also said:

While the Commission accepts that the jury is a ‘dynamic institution’ and acknowledges the very
interesting law reform questions raised by this public debate, it is not mandated to inquire into the
viability or fundamental characteristics of the jury system in Western Australia. Such questions are
beyond the scope of this reference.'®?

It is expected that a jury should be ‘representative’ of the community.’®® In Cheatle,'** the High Court
declared that ‘the relevant essential feature or requirement of the institution was, and is, that the jury

be a body of persons representative of the wider community''®® The High Court held representativeness

is not only an essential feature, but a requirement of the jury system. Representation is to be pursued
through a fixed process of random selection from a body of eligible members of the community.'®
Representativeness is ‘generally considered to be the principal concept guiding juror selection” and

is also an important guarantor of impartiality.'®® Representativeness not only promotes impartiality, it

also legitimises the jury’s role as the ‘conscience of the community’ and promotes public trust in the
criminal justice system.'® This expectation is not reflected in reality as Australian juries are only somewhat
representative and, for Indigenous people, not representative at all."”®

There is still debate as to precisely what representativeness means,” whether it is representative of the
accused’s particular community, or the community at large.”> However, the notion of a ‘representative’
jury is vital to modern trials.”® The exclusion of particular groups from the jury pool ‘deprives the jury of a
perspective on human events'’* Public confidence in juries is seemingly greater when jury members are
more representative of the community.”® ‘The ideal of a fully representative jury is a compelling one’"”®

The rationale of the jury system is to find impartial jurors and a jury drawn from a fair cross section of the
community.”” According to the 1965 Report of the UK Departmental Committee on Jury Service, ‘[a] jury
should represent a cross-section drawn at random from the community, and should be the means of
bringing to bear on the issues the corporate good sense of that community'””® But perfect representation is
unattainable.”® The Victorian parliamentary review said that a perfectly representative jury is both ‘logically
and administratively impossible to achieve in practice’ and the jury should reflect a broad cross-section of
people selected from the community, noting that ‘consequently, systematic exclusion of particular groups
within the community should be prohibited''s°

It is necessary to look, at least, at a ‘properly representative’ jury’® or a ‘broadly representative™? jury. As
the Queensland Law Reform Commission explained:

The notion of a jury that is broadly representative of the community is of fundamental importance. It is
fair to defendants, to victims and complainants (assuming that they come from the same or a similarly
composed community), and to jurors themselves. It helps ensure an impartial tribunal, a key aspect of
a fair trial. As a result, it is an important aspect of ensuring public confidence in, and giving legitimacy
to, the criminal justice system.'®3

In this context, ‘representative’ means a jury should be ‘an accurate reflection of the composition of
society, in terms of ethnicity, culture, age, gender, occupation, socio-economic status (etc)''®* However,
achieving perfect or proportional representation, whether in terms of gender, age, class, race or culture,
is simply not possible.’®® It has been held that ‘the right to trial by a jury of one’s peers does not mean that
an accused can demand that the jury panel be comprised solely of persons of a particular racial, ethnic,
social or gender group''® Rather to facilitate a representative jury, ‘it is important that all ethnic and social
groups in the community should have the opportunity to be represented on juries’’® An accused should
have a ‘fair possibility’ of being judged by a demographically representative jury.’®® In other words, what
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is necessary is that ‘all persons who are eligible to serve on juries, including those who are younger or
older, or from ethnic minorities, do have an equal opportunity to serve’ as jurors, and not that each jury
includes members of particular groups in society.” As with the Queensland Law Reform Commission,'®°
SALRI shares this concept of ‘representation’” Given that it is ‘logically and administratively impossible’
to ensure that juries are truly representative of the whole community, ‘representativeness’ in this sense is
more of a guiding principle than a formal requirement.’?

The concept of ‘representativeness’ can also be applied to the Australian Constitution in at least two ways.
First, and most relevantly, the fact that it prescribes jury trial for certain Commonwealth offences, and
juries are typically characterised by their ‘representativeness’ of the broader community, and secondly

the fact that it prescribes a system of representative government.’®® The High Court has emphasised

that the characteristic of a jury as being representative of the broader community is one of its ‘essential
attributes’™® It is these ‘essential features of the institution (of jury) which have what might be called a
constitutionally entrenched status’'®®

The judicial belief in Australia is that the legislated jury selection process effectively facilitates a method for
forming randomly chosen jurors, and hence ensuring the establishment of at least broadly representative
jury rolls, panels, and juries.”®® Accordingly, objections to a jury panel based on a lack of representativeness
are very unlikely to succeed where the selection process adheres to the relevant legislation.”” However,

it has been argued that, despite this ostensibly racially neutral system, its structural design has, at best,
failed to adapt to enable the inclusion of Indigenous Australians on juries, and at worst, actively worked
against it.'®

To achieve representativeness, the jury selection and empanelment process is as random as possible.
However, certain rules during this process may apply to filter out specific groups, notably Indigenous
people, and reduce representativeness.”® For example, criteria that determine a juror’s eligibility and
qualification can operate to filter out sections of the community (such as those convicted of certain
offences).2%°Similarly, there are recognised grounds for jurors to seek exemption from jury service,

and these may operate to exclude certain sections of the community. Recognising these challenges,

some jurisdictions have implemented initiatives to increase representativeness. These can be broadly
divided into two categories. The first is concerned with improving data collection and targeting specific
demographics. For example, in Canada, specific attention has been accorded to the issue of the
underrepresentation of Indigenous community members on jury rolls. Attempts have been focussed on
the selection of individuals to serve on the jury,?® and developing a separate process for the inclusion of
on-reserve residents in the jury roll (and the use of supplementary lists beyond a single source such as the
electoral roll).2%2 The second category of initiative to increase representativeness relates to citizen outreach
and improving conditions of jury service to encourage jury service and educating the community about jury
service and its importance.?°

In the context of the appropriate measures to provide for the representation of Indigenous jurors, the
Supreme Court of Canada wrestled with this difficult issue in Kokopenace.?°* The relevant Ontario jury

roll contained very few Indigenous persons. Moldaver J, speaking for the majority, affirmed the Ontario
Government’s responsibility to provide a fair opportunity for a representative jury to try such cases.?®® This
does not translate to requiring a proportionate number of jurors of a certain group on a jury.2°®¢ Moldaver J,
speaking for the majority of the court, summarised the two basic steps required:

To determine if the state has met its representativeness obligation, the question is whether the state
provided a fair opportunity for a broad cross-section of society to participate in the jury process. A fair
opportunity will have been provided when the state makes reasonable efforts to: (1) compile the jury roll
using random selection from lists that draw from a broad cross-section of society, and (2) deliver jury
notices to those who have been randomly selected. In other words, it is the act of casting a wide net that
ensures representativeness. Representativeness is not about targeting particular groups for inclusion
on the jury roll.2%7

When this process has been followed, the jury roll will be representative and the accused'’s constitutional
right to a representative jury will be respected.?°® Whether or not the actual selection of jurors is diverse
does not pose a constitutional issue, as long as the State has taken ‘reasonable efforts’ to address the
problem.?®® The key question is ensuring that source lists are drawn broadly from the community is critical,
but perfection is not required.?’® While the state does not have to prepare perfect lists, the lists must be
still broad-based and substantially representative of the district.?"



The Supreme Court ‘was not obliged to address the systemic factors that the lacobucci Report indicates
are at the heart of this problem’2? Ultimately, in Kokopenace, the Supreme Court stated that ‘[the]
province was therefore not required to address systemic problems contributing to the reluctance of
Aboriginal on-reserve residents to participate in the jury process’?® The majority’s test has attracted some
criticism for being too lenient on state obligations to uphold the fundamental right of the provision of a
‘representative’ jury.?*

The apparent underrepresentation of Indigenous jurors has also become a matter for recent concern in
Australia.?® This has been highlighted following the acquittal of Zachery Rolfe, a white Northern Territory
police officer,?'® by an apparently totally non-Indigenous jury of any charges in relation to the death of an
Indigenous man.?” The disparity between the lack of Indigenous jury participation and the well-established
over-representation of Indigenous people in the criminal justice system is compelling.2’® How and why so
few Indigenous people appear on juries is an involved question and is best understood when the historical
barriers to their rights of participation in the administration of justice and the slow legislative processes to
grant their political rights is considered.?”

There are numerous reports as to the apparent acute absence of Indigenous jurors in Australia.??° This
has also emerged in both SALRI's research and engagement.??' In 1986, the Australian Law Reform
Commission observed that ‘in those parts of Australia where [Indigenous Australians] represent a

sizable proportion of the population, it is still rare for an [Indigenous Australian] to sit on a jury'?? There is
abundant evidence that confirms this pattern persists in Australia.??® SALRI acknowledges the limitations
of much of the existing research, as it relies on observational studies (something SALRI also employed),??*
anecdote or answers to questionaries. There is a lack of reliable data and research.??® The Queensland Law
Reform Commission said ‘much of the available information about the participation of Indigenous people
in the jury system is anecdotal, research should be carried out in relation to that issue.??¢ A former South
Australian Sheriff also noted that it is not always possible to determine if a juror is Aboriginal simply by
appearance.?’

Even allowing for this, the continuing absence of Indigenous jurors in Australia is striking.?2® This is
compounded by the well-established overrepresentation of Indigenous persons in the criminal justice
system, whether as accused or victims.??°

Various law reform bodies,?° studies,?® commentators?*? and judges®*® have repeatedly highlighted the
longstanding?** and acute absence of Indigenous representation on Australian juries (with an occasional
somewhat contrary view).23®

This lack of Indigenous juror representation is replicated in Canada?®® and New Zealand.?”

The Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd suggested that it is ‘extremely rare’ for
Indigenous people to serve on Queensland juries.?®® This also seems the situation in South Australia.
SALRI was particularly told by various parties that even potential Indigenous jurors are ‘very rare’ in Port
Augusta, despite the fact that about a quarter of the local community are Indigenous.?*® Interviewees noted
in a 2007 South Australian study that juries lack representation from the Aboriginal community, particularly
in regional areas.?*® Speaking about trials in Port Augusta, one lawyer stated:

A number of the accused are Aboriginal. We rarely have an Aboriginal juror, and rarely is there an
Aboriginal person in the jury panel, which is usually a group of 30 people chosen from the community.
So it seems that Aboriginal persons are either avoiding jury duty, or they're being excused or being
made exempt before the panel stage.?*

These themes also emerged in SALRI's observations.?#

The barriers to Indigenous juror participation are ‘complex and multifaceted’?* The then Sheriff of South
Australia cited a number of causes to the 2007 study that contribute to this problem:

First, to be selected as a juror, citizens need to be on electoral roll with current address, which is
often not the case for Indigenous Australians living in remote South Australian communities. Second,
Indigenous Australians who work in community settings and are selected as jurors often request not to
sit on trials with an Aboriginal defendant, as this role will affect their standing in the community. Third,
the police record check excludes a higher proportion of Indigenous Australians than non-Indigenous
Australians. The final point made by the Sheriff is that it is not always possible to determine if a juror is
Aboriginal simply by appearances.?**
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Israel found there ‘is little evidence in South Australia that Aboriginal people are being deliberately
excluded at the out-of-court stage’, but there are several points in the out-of-court selection process
which may contribute to the underrepresentation of Aboriginal people.?*® Judge Jarro observed there

are many reasons why many Indigenous peoples will not end up serving on a jury; ‘there could be socio-
economic factors, geographic and logistical challenges, legal and procedural obstacles, or indeed cultural
or institutional barriers’24

SALRI has also found that there is no single cause for the absence of Indigenous jurors. The barriers to
Indigenous juror participation in South Australia are complex and ‘multifaceted’,?* although SALRI has
found these barriers in a South Australian context largely arise outside court.2+®

The NSW Law Reform Commission provided the following explanations:24°
A number of reasons have been provided for the low proportion of Indigenous jurors in NSW, including:

1 The transient lifestyle of some Indigenous people due to family ties and kinship obligations, higher
unemployment, lack of relevant services, and systemic discrimination from service providers,?*° and
the likelihood that they will either not be included in the electoral roll?®' or will be recorded at a previous
address;?>?

2 The extensive jury disqualification provisions that currently apply to people with a criminal history;?%3

3 The fact that, in some locations, Indigenous jurors may be known or related to Indigenous accused,
particularly in light of their extended concept of family relationships and kinship;2%*

4 The fact that, even if they get to the point of empanelment, some Indigenous people may seek to be
excused from jury service in cases involving Indigenous accused for fear of damaging their standing
within certain Indigenous communities if they are seen to have been part of the conviction and
imprisonment of another member of that community;#® and

5 The lower literacy rates within these groupings and the ineffectiveness in some instances of written
communication, which may mean that some people do not respond to jury notices and may not meet
the requisite ability in the English language.2®¢

Aboriginal people may be reluctant or unable to serve on juries because of cultural constraints.?’
Indigenous people also seek to be excused at greater rates due to a conflict of interest with an Indigenous
accused, the ‘negative consequences’ for the juror in her/his community following jury duty?s® or negative
experiences with the criminal justice system.?® In regional locations, as SALRI also heard, Indigenous
people are more likely to know the accused or a witness and seek to be excused on this basis.2®® ‘Even if
the accused does not know the potential juror personally, he or she believes that the potential juror is likely
to know all about them through the Aboriginal “bush telegraph™.2® Indigenous people often fall outside the
jury district boundaries and do not appear on any jury lists.262

The lack of a reliable address, notably from the electoral roll, for Indigenous potential jurors or voters has
also been raised. The Queensland Law Reform Commission noted that Indigenous people may well be
‘transient and thus less likely to receive a jury summons, particularly if they are served by post'?%® Indeed,
the unreliable nature of service by post for jury summons for many Indigenous communities was raised in
both SALRI's research?* and engagement.2®®

Indigenous people may be unable to meet the cost of attending court in answer to a jury summons.2®

There are also issues in language and literacy.?¢” In South Australia, people who have an insufficient
command of the English language to enable them to properly to carry out the duties of a juror are ineligible
to serve as jurors.?¢® Family, health and financial commitments have also been raised.?®®

Peremptory challenges have also been raised?° (though the extent this remains an issue in practice is
unclear?”).

Two further issues were raised in SALRI's engagement and observation. First, the style and content of the
present jury summons.?’? It was viewed as formal, overly legalistic and threatening.?2”? Secondly, issues in
postage and receipt of the jury summons.?”* The 2023 AlJA Report also said that appropriate consultation
and investigation is called for to establish the reasons and circumstances surrounding failure to respond
to a summons as well as the consequent actions that arise in each of these circumstances.?”® This is not
unique. The Queensland Law Reform Commission similarly commented:
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One of the first impediments to Indigenous representation on juries is the suggestion that many
Indigenous people may not be on the electoral roll or may not have a fixed residential address for the
purpose of the electoral roll. This makes summoning those persons impossible or difficult, particularly
in remote areas.?”®

SALRI has also examined the operation of random selection?” and the payment of jurors.?®

SALRIis acutely aware it is following in well-trodden ground in relation to law reform projects to improve
the situation of Indigenous communities in the justice system and that ‘consultation fatigue®”? is
unsurprising. As is noted of a visit by members of the Northern Territory Law Reform Committee examining
the recognition of Indigenous law in bail and sentencing to the Pintupi community of Walungurru (Kintore),
530km west of Alice Springs:

This was at least the 15th such inquiry aimed at improving the provision of Australian criminal justice
system services to First Nations people. Unsurprisingly, the senior law men and women who met the
Committee were sceptical about the value of yet another consultation by a group of well-meaning
lawyers.28°

SALRI acknowledges, as emerged in both its research and engagement, there are differing views in
Indigenous communities as to the willingness of Indigenous people to perform jury service.

One view highlights the historical and continuing structural disadvantages, especially within the legal
system, facing Indigenous communities and the reluctance, if not unwillingness of Indigenous people

to serve as jurors. Judge Jarro noted ‘the reality is that there is still a perception amongst Indigenous
people that the current jury system is not a culturally safe place for them and... [there is] a sense of fear,
alienation and distrust of the criminal justice system amongst Indigenous Australians’?' Richard Frankland,
a prominent member of the Gournditchmara nation in Victoria, commented that the jury and court
institutions are detached from Indigenous peoples’ lives and that neither himself nor any of his family had
ever even been called for jury service.?® Even if he was selected as a juror, Mr Frankland stated he ‘would
seek to be excused’ because of his distrust and alienation from the entire criminal justice system.?®®* One
example was presented to a 1998 South Australian study. An Aboriginal woman asked to be excused from
jury service in Adelaide ‘because she was under pressure from her family that she did not become part of
the very system which they saw as part of the colonial apparatus which had historically, and continues to
oppress Aboriginal people’?8* In comments, which could equally apply to Australia, an Alberta review noted
in 1991:

To many Aboriginals, the criminal justice system is an imposed foreign system of law that is not
compatible with their way of life. It has no respect for the Aboriginal world view. As a consequence, the
criminal justice system has become- or, we are told, always has been irrelevant to many Aboriginals.2®s

The 2023 AlJA report comments:

. we believe that in many quarters there is a perception that structurally embedded race-based
exclusionary practices have shaped all aspects of Australia’s justice system, including its jury system.
These circumstances mean that jury service is not necessarily a culturally safe place for Indigenous
Australians, such that apprehension may stimulate an unwillingness to respond to jury summonses, or
to seek excusals. Australia’s history of colonial and post-colonial racism, violence and assimilation has
fed widespread distrust amongst First Nations Australians of police and criminal courts. In addition,
there is broad anecdotal evidence to suggest that Indigenous people are apprehensive, or even fearful
of being compelled to serve on juries. Systemic inequality combined with the impact of institutional
racism alienating many Indigenous people have not been comprehensively addressed to ensure
inclusion and representativeness within the Australian version of this English institution. It is also worth
recalling that historically inclusiveness was not a guiding principle of jury selection.?

21



Another article elaborates in similar terms:

Many First Nations people nevervoluntarily entera space where they are not safe, physically or culturally.
The justice system is a space that most First Nations people fear and this fear is instilled from a very
young age. It is built upon by generations of removals and incarcerations and involves settings including
children’s institutions, missions and reserves as well as police cells and prisons. These removals and
incarcerations have occurred since the earliest days of colonisation and they have not abated... The
perception that the justice system does not welcome First Nations people on equal terms to others is
matched by structurally embedded features of jury law and legal practice that systematically filter First
Nations Australians from participating on juries.?®”

A somewhat different emphasis was presented to the Queensland Law Reform Commission by ATSILS
which considered that current jury selection processes have not resulted in a representative number

on juries of members of minority groups, such as Indigenous communities. ATSILS emphasised the
importance of increasing Indigenous representation on juries in order to gain the confidence of Indigenous
people in the legal system. ‘We view such representation as a fundamental issue to enable the community
and defendants to gain confidence in the criminal justice system’28

The Indigenous Lawyers Association of Queensland similarly highlighted to the Queensland Law Reform
Commission the importance of Indigenous participation in the jury system:

It is important that Indigenous people are included in the criminal justice process. Participating as
members of a jury is a significant role that Indigenous people can play in that process. Acting as a juror
increases Indigenous peoples’ exposure to the Court process and permits Indigenous people to view
that process not from the perspective of the accused, the complainant or as a witness, but as a decision
maker who may have a real impact on the outcome of the proceedings. Exclusion from the criminal
justice process is stilla common feeling held in the Indigenous community and with that feeling comes a
sense of injustice and distrust. Perhaps, best illustrated by the example given in the discussion paper, of
the idea of the trial by ‘one’s peers’. In our view, while that may be a notion held in the wider community,
it is not a notion that is commonly held by Indigenous people. Indigenous peoples’ sense of exclusion
from the criminal justice process is exemplified by the limited number of indigenous people who act
in significant roles in the criminal justice system, whether it be as a Judge, a Magistrate, Counsel or
a Solicitor, the number of Indigenous people in these roles is limited. This is due to the requirement
for high levels of education and training that has not always been accessible to indigenous people.
Acting as a juror does require a person to possess a number of certain skills, however, this role does not
require the years of study and training that is required in the other roles, making the role of a juror more
accessible to all in the community including Indigenous people.2&°

Such differences of emphasis as to Indigenous juror interest also emerged in SALRI's engagement.

The Victorian Aboriginal Community Controlled Health Organisation drew on both perspectives to
emphasise to the Victorian Law Reform Commission the importance of Indigenous people serving as
jurors:

Aboriginal people often don’t trust the justice system. Many have had negative experiences with the
law. There is a long history of systemic and institutional discrimination against Indigenous people. The
legal system is often associated with institutionalisation and intervention. As a result, many Aboriginal
people try to get out of jury duty... As Aboriginal people, we often see ourselves as victims of the court
system. But we're also members of the community and need to be part of the justice system by serving
on juries. Traditionally courts have been places where people go in and don’t go out, but here we're
talking about serving the community. This is a different relationship with the criminal justice system.?*°

The Victorian Law Reform Commission agreed with these insightful comments®' and also agreed with the
Queensland Law Reform Commission’s finding that it is ‘critical that steps be taken to increase Indigenous
participation in the jury system’. This is important not only to increase the representativeness of juries,

but also to reduce the sense of exclusion from the criminal justice system that is experienced by many
Indigenous people?? SALRI also concurs with these views.

SALRI is aware that, given the complex and ‘multi-faceted’® nature of the problem, it is clear any solution
to address Indigenous juror participation must also be muti-faceted.?** ‘There is no magic bullet that can
provide an instantaneous solution’?®® As the Queensland Law Reform Commission said:
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... the Commission has been acutely aware that the under-representation of Indigenous people has
a multiplicity of causes, and that no single recommendation will, of itself, redress this situation. Not
surprisingly, the recommendations made in this chapter do not generally involve legislative changes;
rather, the Commission’s recommendations reflect the practical nature of many of the current barriers
to Indigenous representation on juries, and represent a practical response to those barriers.?¢

SALRI has reached a similar conclusion and notes in this context the insightful view of Judge Jarro.?”

The Queensland Law Reform Commission said any response must address these wider issues and will
produce benefits beyond Indigenous communities:

It is anticipated that some of the Commission’s recommendations, although not specifically directed
towards Indigenous people, should nonetheless contribute to an increased representation of Indigenous
people on juries. In addition, the Commission makes a number of non-legislative recommendations to
address practical barriers to Indigenous participation.?°®

The Queensland Law Reform Commission recognised that a number of its recommendations raised
resourcing implications for the Department of Justice particularly its recommendations to the review of the
current jury districts, the provision of transport and accommodation to facilitate Indigenous participation in
the jury system, changes to remuneration and allowances for jury attendance, and the establishment of a
system of deferral.?®® The Commission considered however, that as jury service ‘is an important civic duty
and that funding of these matters is critical to ensure that: the current barriers to Indigenous participation
are alleviated or removed; the important public service performed by jurors is given increased recognition;
and greater numbers of people are willing and able to serve as jurors’3°° SALRI raises its findings also raise
operational and resourcing issues, notably for the Sheriff's Office.

In its 2001 report on juries in criminal trials, the New Zealand Law Commission identified four goals of the
juror selection process: competence, independence (supported by random selection), impartiality and
representation of the community.>*' Another goal, advanced by the NSW Law Reform Commission, is
participation.?*? SALRI shares these views as to the underlying aims of a modern jury. It is also vital that any
scheme is clear, practicable and understandable for all parties involved, both in its administration and for
jurors and potential jurors.

SALRI has drawn on its wide research as well as its engagement and observations, along with the work
of other reviews and law reform bodies, both domestic and international (notably Canada), including
the submissions made to such bodies. SALRI has in particular drawn on the valuable 2023 AlJA study of
Professor Jill Hunter and Sharleigh Crittenden3®® and the linked work of Professor Sue Green.304

SALRI has made 34 recommendations for changes to existing law and practice to promote Indigenous
juror participation. These proposals range from seemingly straightforward operational issues (such as
the redesign of the present juror summons to make it less formal) to more involved issues such as the
adoption of a model based in part on Canada’s experience to allow the use beyond the general electoral
roll of supplementary juror source lists to promote Indigenous juror participation. SALRI emphasises that,
to be meaningful, any changes in this area are not only legislative.3%

The electoral roll is the sole source from which jury pools are currently formed in South Australia, but

in many other jurisdictions, like Canada, a variety of source lists are used.?°®* SALRI recommends going
beyond the electoral roll, which appears to be failing to provide appropriate opportunities for Indigenous
persons to be selected for jury service. SALRI suggests allowing the use of a supplementary juror source
list that is sufficiently representative to promote Indigenous juror participation which could meaningfully
assist to address Indigenous juror underrepresentation. This measure would only seek to ensure
Indigenous people are provided a proper opportunity to be selected for jury service, and not to guarantee
that Indigenous persons were empanelled onto each jury. The current random selection would remain.
Ensuring a proportion of the annual jury pool®” was selected from this list would not undermine the

vital premise of random selection of actual jurors and would not significantly impact random selection
more than the existing legislative restrictions.3°® To ensure this was the case, Indigenous persons would
need to be randomly selected from the supplementary list and this list would need to be appropriately
representative of the Indigenous population within the region. SALRI notes that the current process of
random selection already does not guarantee a broad cross-section of the community is empanelled on a
jury but does, largely, provide an equal opportunity to be placed in the jury pool. Yet the current significant
underrepresentation of Indigenous persons in the jury pool highlights this issue and demonstrates

that change is needed to ensure a more representative jury can be produced. As to the source of this
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supplementary list, SALRI has discussed several options in this report that may be suitable. SALRI notes
that election voter data from the South Australian First Nations Voice to Parliament could be a reliable and
representative source in the future for juror selection. However, SALRI acknowledges that the relatively
low number of Indigenous voters at the recent 2024 and 2026 Voice elections®® (and issues in the conduct
of the 2026 election)®°® means any list may not currently be sufficiently representative. However, this may
change in the future. SALRI understands that there is the apparent capacity for the Electoral Commission
to create a list of who has voted in this election, but at this stage, there is no specific list or roll of voters
under or for the First Nations Voice Act 2023 (SA).
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Summary of findings

SALRI’s findings and reasoning are summarised below:

1

The present various barriers to Indigenous juror participation in South Australia should be addressed
and overcome. In this process, there should be a shift from the present exclusion in practice of
Indigenous people as potential jurors, but this should not be at the cost of compelling Indigenous
people to perform jury service in culturally unsafe circumstances.

Given the complex and multi-faceted nature of nature of the problem, it is clear there is no single
solution and any solution to address Indigenous juror participation must be muti-faceted.®" ‘There is
no magic bullet that can provide an instantaneous solution’®2 The Honourable Frank lacobucci QC in
his Ontario review emphasised that any recommendations to promote Indigenous juror participation
without clear and specific procedures, and details for implementation ‘will be hollow’ because many

of the numerous past reports relating to Aboriginal people ‘have gathered dust on the shelf’ and he
was ‘acutely aware’ that this Report will be greeted cynically by Indigenous communities and ‘result in
little or no meaningful changes unless there are early and concrete steps taken by the Government to
implement my recommendations’® It was for these reasons, Mr lacobucci took ‘the unusual step of
beginning - rather than ending - [his] recommendations with the section on Implementation, which
includes recommendations for establishing bodies that will be instrumental in turning the words on the
page in my Report into action’®* SALRI is also of the view, drawing on the Ontario review, that the South
Australian Attorney General should establish a Working Group consisting of substantial Indigenous
membership with accepted cultural authority. This body could include representatives of the Courts
Administration Authority, the State Attorney General's department, the Law Society of South Australia,
the Bar Association of South Australia, the Voice, the Aboriginal Legal Rights Movement and relevant
Indigenous and other peak bodies. The intention of this Working Group should be to progress the
implementation of those recommendations of SALRI approved by government and any related matters
with such implementation taking place in a culturally safe manner and with the principles of self-
determination as paramount.®®

Cultural safety is a fundamental theme. ‘First Nations people appear likely to be reluctant to serve
on juries due to the need for cultural safety and a deeply entrenched fear and distrust of the criminal
justice system’®® Any system for Indigenous juror selection and participation should recognise and
respect the need for cultural safety.

The role of jury districts has been raised as a cause of the lack of Indigenous juror participation.®”
Various significant Indigenous communities such as Ceduna, Port Lincoln, Berri and the APY Lands
are excluded by the current rules in South Australia.®’® However, extending the already expansive jury
districts in South Australia based on 150 km from the court centre is impracticable and would mean
excessive travel and raise safety issues, especially in rural areas.®™ SALRI does not favour any change
in this area. However, SALRI suggests that the State Government should consider extending sittings
of the District Court beyond Port Augusta and Mount Gambier to locations such as Port Pirie, Berri
and Port Lincoln. SALRI acknowledges this raises logistical and financial implications, but this would
promote accessibility and cover a wider range of Indigenous communities for potential jury service and
would reduce often long travel times for accused, witnhesses, victims and family members.32°

The under-enrolment of eligible voters, especially Indigenous voters, affects the representativeness

of jury lists.3' Indigenous electoral enrolment, as with other citizens, should be encouraged.’®
‘Increasing Indigenous representation on the electoral roll may be one of the most important means
for improving Indigenous representation on juries’3?® SALRI encourages the use of other means to
enhance the reliability and integrity of the electoral roll, notably the NSW style ‘SmartRoll.3?* However,
SALRI would go further and suggest the Juries Act should be amended to allow the use of additional or
supplementary sources for Indigenous juror selection beyond the traditional electoral roll or standard
means as have been raised in Canada,®*®> New Zealand,??® and Australia.3* The Nova Scotia Law Reform
Commission favoured a more comprehensive computerised list such as the medical service insurance
list be used in preference to the electoral roll to facilitate Indigenous juror participation.®?® The Northern
Territory Law Reform Committee also raised a range of measures aimed at increasing the number of
available Indigenous jurors. These included expanding the catchment pool of the jury list by ‘adding to
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the electoral roll names taken from Centrelink and Motor Vehicle Registry databases’, as well as names
taken from ‘the Aboriginal Health Services'3?° SALRI, in particular, raises the scope for election voter
data from the Voice election to serve as a future representative supplementary list for Indigenous juror
selection3® (whilst noting present issues in the relatively low Indigenous voter turnout and the conduct
of such elections).?®' SALRI has been much assisted by work in Canada.?*2 SALRI is not seeking to put in
an ‘affirmative action’ provision, that would have the result of inflating the representation of Indigenous
members of the community.®3® SALRI's approach would facilitate the establishment of a jury pool
where a random selection of both Indigenous jurors and non-Indigenous jurors, proportionate to their
presence in the community was reflected. In other words, one could be assured that the jury pool was
‘representative’. This approach maintains the vital premise of random selection of the available jurors
and is not the equivalent of guaranteeing a specific number of juror places for ‘minority’ communities.
This process should occur in empanelling all juries, not just in those with an Indigenous accused or
victim.334

There is, as was noted by the Australian Law Reform Commission (ALRC) back in 1986, ‘little or no
support, in submissions or evidence to the Commission, for the exclusion of jury trial. One reason

may be that juries, even if unrepresentative in terms of the number of Aboriginal jurors, have shown

in recent times no demonstrable tendency to return unfair verdicts in cases involving Aboriginal
defendants’% However, there are periodic suggestions to address the absence of Indigenous jurors
by the use of specially formed juries in a relevant case®3* that should contain persons from the same
racial or ethnic background (or potentially other common backgrounds or skills®¥) as the accused or
even victim.3*® This suggestion has been specifically raised for Indigenous accused and/or victims.3%
AVictorian parliamentary review described the suggestion as ‘desirable™° and as ‘a matter [that]
requires further investigation’3" SALRI acknowledges the valid concerns over the lack of Indigenous
juror participation, but does not support the idea of such special juries and is convinced the premise of
jury selection should remain random selection®*? (though subject to SALRI's views on a supplementary
list of Indigenous voters).3# A Victorian parliamentary inquiry dismissed the suggestion of measures

to ensure a significant representation from the relevant racial or ethnic group,** finding it would
undermine the vital premise of random selection.®*® Further, ‘if juries were selected based upon the
particular characteristics of the accused and/or the victim there would be “endless arguments about
what is to be ‘represented’ and by whom™.3*¢ The Queensland Law Reform Commission saw such a
measure as undesirable and undermining the vital random selection of jurors.3¥ It concluded ‘there
should not be any provision to allow a trial judge to direct that the jury must contain persons from

the same ethnic or racial background or gender as the defendant’3*® The Law Commission of New
Zealand specifically considered, and rejected, the possibility of empowering trial judges to direct that
people of the same ethnic identity as the defendant or alleged victim serve on the jury.3* ‘There are
several reasons, both practical and in principle, why interfering with the composition of a jury in this
way would be untenable.?° The NSW Law Reform Commission also rejected the notion of introducing
special panels to hear charges against Indigenous defendants.® The Law Reform Commission of
Western Australia was opposed to the employment of deliberate methods to place Aboriginal people
on juries: ‘these types of deliberate selection methods would unjustifiably interfere with the principle of
random selection and, further, there is insufficient evidence to suggest that such radical measures are
necessary in Western Australia’.32

The idea of a special Jury de Medietate Linguae®®® has been raised for Indigenous accused.®* Such

a body would be half Indigenous and half non-Indigenous.*® SALRI again acknowledges the valid
concerns over the lack of Indigenous juror participation, but does not support this proposal. Such

a body was abolished in South Australia in 1917%%¢ and it would be a radical measure to now seek to
reintroduce such a body.** The Jury de Medietate Linguae undermines the vital notion of the random
selection of jurors. SALRI agrees with the view of the Northern Territory Law Reform Committee.3%®

The role and operation of criminal history, especially on Indigenous communities,*° is significant as
a juror disqualifying factor.?®® Section 12 of the Juries Act 1927 (SA) refers to criminal convictions as a
ground for disqualification from jury service. Disqualification encompasses convictions of an offence
that carries life imprisonment as the mandatory or maximum penalty;®*®' prison terms exceeding two
years;* serving a term of imprisonment, detention, probation or parole in the last ten years at the
relevant date;®¢® convictions of an offence punishable by imprisonment or disqualified from driving for
more than six months in the last five years at the relevant date;3** being subject to a good behaviour
bond;3® or on bail for pending charges.®*® The precise over extent of criminal history exclusions on
Indigenous juror participation are far reaching, but very difficult to accurately quantify in Australia.®®”
A certain amount of guesswork is inevitable. But given the well-established over representation of
Indigenous communities in the criminal justice system,3®8 it is plain these disqualifications have a



disproportionate effect on Indigenous juror participation. SALRI is of the firm view that the current
classes of criminal history jury exclusions in South Australia are too broad and lack a coherent basis.
Section 12 draws on the old notion of ‘civil death’ that a criminal conviction for a felony, treason or
unnatural ‘crime’ resulted in loss of the individual’s civil rights such as voting, ability to stand for office
or act as a juror.®® |t is notable that the expansive classes of juror criminal history exclusion in South
Australia are far removed from their historical alignment with the criteria for the right to vote and act
as a Member of Parliament.®° There is now no restriction on voting in a state election, even if serving a
prison sentence.? In terms of eligibility, it is easier to be a Member of Parliament than do jury service
in South Australia.®”? The rationale of this seems questionable®® and was almost universally raised in
SALRI's discussions as lacking in a logical basis. It has been observed that the ‘standard set for the
nomination or election of legislators is [arguably] equally appropriate for the selection of jurors’®*
SALRI agrees there is substance in the view that why should there be a higher test to uphold laws than
there is to make them. There is a clear need for some form of juror exclusion due to criminal history.3”®
The social contract theory holds that at least some form of proportionate civil disfranchisement
(including juror disqualification)®® is valid as a response to at least serious criminality.>” It is also often
asserted persons with criminal histories should not serve as jurors because they are more likely than
those without criminal histories to be biased against the police or prosecution.®”® It is also clear that
some persons are facing or convicted of crimes that are so serious that public confidence in the jury
system would be undermined if such people were entitled to act as jurors.®® As the New Zealand Law
Commission explained: ‘A primary justification for retaining the present disqualification would be to
preserve the integrity of the jury system, rather than attempting to exclude arbitrarily jurors assumed
to be biased because of their criminal history. The integrity or legitimacy of the jury system may be
compromised if juries include people who have themselves been convicted and punished for criminal
offences’?8 SALRI agrees with the Law Reform Commission of Western Australia that ‘it is justifiable
to exclude people with certain criminal convictions from jury service in order to maintain the integrity
of the jury system'3® The presence of such jurors with at least serious and/or recent criminal histories
would be likely to undermine public confidence in the justice system, not least because of the belief
that such persons may be biased.®®2 The West Australian DPP aptly maintained to the Law Reform
Commission of Western Australia that ‘there is a very real risk that people with a criminal history will not
bring an impartial mind to bear on the evidence presented in court’?® This is a valid premise. However,
such a view must be assessed or considered against the scale of the current juror exclusions in South
Australia and it is difficult to know whether a person with a criminal record will in fact be biased against
the state (or in favour of the accused),®®* or indeed biased at all.?® This especially arises with those
convicted of relatively minor crimes.?®¢ SALRI agrees that ‘it is vital that the legislative disqualification
criteria are [only] sufficiently broad to cover those convictions that are serious or recent enough to
give rise to a reasonable perception of bias’?®” However, there needs to be a careful balance ‘between
maintaining public confidence in the jury system (by excluding people who are perceived as lacking
impartiality) and recognising the principle of rehabilitation (by ensuring that reformed offenders can
participate in ordinary civic duties'38 There will be differing views on where the dividing line should

be drawn.?® Such exclusions should not extend too far. The 1965 Morris Committee on Jury Service
concluded in this regard that ‘any disqualification should be as limited as is consistent with the proper
administration of justice and the maintenance of public confidence in the jury system’3%° SALRI agrees
with this proposition and is of the view that certain offenders who have reformed and ‘wiped the slate
clean’ should not be precluded from jury service.®@ It is necessary to take into account ‘the desirability
of not applying unnecessary restrictions on those who have paid their debt to society'*?? Sweeping
criminal history exclusions are at odds with the premise of the rehabilitation of offenders and their re-
entry into civil life,?*® and potentially the prospects for a truly representative jury.®** SALRI is of the view
that some persons are convicted of crimes that are so minor and/or dated that any fears of bias held by
such jurors are misplaced®®® and public confidence in the jury system would not be undermined if such
persons were eligible to act as jurors.

The significant role of driving disqualification as a specific ground of jury exclusion.®*® SALRI found
this class of juror exclusion in both its engagement and research®” is especially ‘problematic’®*® This
sentence can be imposed as a result of crimes ranging from a relatively minor traffic breach to death
by dangerous driving. It can even be imposed (and is regularly imposed) as an administrative sanction
for unpaid fines.?*® Such conduct, especially drink driving, is plainly inappropriate and unlawful, but the
nexus between disqualification from driving and serving as a juror is dubious. It is difficult to discern
the logic of someone who has been disqualified for say speeding or going through a red traffic light
through accrued demerit points or even drink driving from being regarded as likely to be biased as

a juror or would undermine public confidence.*® This provision in South Australia appears to have
replicated an earlier NSW provision without any South Australian parliamentary explanation (the NSW
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parliamentary explanation of the source of this class of jury exclusion is less than enlightening).*' ‘The
most compelling example of irrational disqualification’ is found in Western Australia, South Australia
and NSW ‘where jury franchise is removed on the basis of road traffic offences and driver licence
disqualifications — transgressions that, in our opinion, have an extremely tenuous logical connection
to jury franchise'*2 The NSW Law Reform Commission proposed 12 months should be listed as the
relevant ground of exclusion arising from driver’s licence disqualification however imposed.** This
may be an improvement on the current South Australian approach, but SALRI does not favour driving
disqualification as a specific class of juror exclusion. If the crime a person has been convicted of is so
serious that it should preclude jury service, any period of disqualification from driving will not be the
only penalty imposed upon them.

There is apparent logic*** and consistency*® to align the spent conviction regime to the criminal history
jury exclusions.*®® The problem is that South Australia’s legislative scheme in the Spent Convictions
Act 2009 for spent convictions, especially as to sexual offences, is highly involved. It would be difficult
to administer any jury criminal exclusion scheme aligned with the Spent Convictions Act 20009. It is vital
that any scheme is clear, practicable and understandable. The Queensland Department of Justice and
Attorney-General explained that the increase in administrative complexity would impact on resources
and ‘the greater the complexity of the criteria, the more onerous the task of evaluating suitability
becomes’*” SALRI therefore does not support aligning the spent conviction regime to the criminal
history jury exclusions.

Any legislative jury criminal history exclusion criteria must be clear, practicable and understandable.

It has been raised that exclusion should not be determined by reference to the sentence, ‘but instead
should take into account the nature of the offence committed’*°® Offences such as perjury or perverting
the course of justice were raised as examples to SALRI. SALRI disagrees with this approach as

the problems arising are evident.*®® As the NSW Law Commission said: ‘there would be formidable
difficulties involved in identifying all of the offences which ought to disqualify a person from serving as a
juror'#° Given the sheer volume of different crimes in South Australia and the regular additions, it would
be a thankless and impracticable task to accurately list those crimes that do and do not result in juror
disqualification. It would be very difficult to list all the offences leading to jury exclusion, because there
are such a large number of offences and they are ever changing. Referring to the maximum term of
imprisonment as a basis for exclusion would not resolve this problem as many crimes in South Australia
carry heavy maximum penalties.*" It is at odds with both the existing scheme in South Australia and
largely elsewhere in Australia.*? SALRI agrees with the original approach of the 1965 Morris Committee
on Jury Service which concluded that the gravity of an offence, for the purpose of exclusion from jury
service, should be determined according to the nature and length of the sentence imposed and not

the crime. Any other approach would be ‘fraught with many difficulties’#® The Victorian Parliament Law
Reform Committee said the actual sentence imposed is a practical way to determine the gravity of a
past crime.** SALRI accepts there will be ‘anomalies’,*® but the criminal history jury exclusion scheme
in South Australia should continue to be based on the sentence imposed. SALRI’s suggested graduated
model¥® based on sentence seeks to fairly balance the various aims.

The present manual process for the Sheriff's Office to check for potential juror criminal history on
records provided by the police seems laborious and in need of electronic updating. It also seems
baffling that the usual criminal records seemingly only cover South Australia and it is quite possible
South Australian juries ‘have included people with disqualifying criminal convictions in other
jurisdictions’#”

The issue of exclusion from jury service due to disqualification from driving raises the cogent wider
issue for Indigenous Australians as driving disqualifications, especially in regional and remote
Indigenous communities, leads to ‘a cycle of adversity that contributes to disadvantage in Aboriginal
communities... this cycle [is] self-perpetuating’*® This concern is heightened for Indigenous
communities and the exposure to police, courts and prison,*° especially in regional and rural areas.*?°
The consequences for Indigenous communities for driving whilst unlicensed or disqualified are ‘dire’**'
The consequences extend well beyond criminal justice. 22 The issues for Indigenous communities
through transport disadvantage and driving licensing restrictions leads to increased and renewed
contact with the criminal law, police and courts and raises wider implications.*?® SALRI notes this
issue is beyond the scope of this review, but is one that was regularly raised in SALRI's research and
engagement, notably with Indigenous communities. SALRI suggests that the State Government should
consider measures to address the wider issue of a ‘self-perpetuating cycle of licence adversity’ for
Indigenous communities.*?*



14 The present jury summons is formal in style and content*?® and operates to discourage Indigenous juror
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service. It should be replaced by a less formal and threatening version, including the term ‘summons.

It should be redrafted in concise and non-threatening terms,*?¢ ideally in the style suggested by

SALRI after careful consideration.*?” The lacobucci Report recommended that the jury summons

should be written in a clear, simple and non-threatening language.*?® ‘Opaque legalisms, combined

with threatening language and overall mistrust and confusion towards the criminal justice system,
simply hinder the willingness of Indigenous people to participate in the criminal process'*? The focus
should be to convey the importance of jury service. These changes would be of wider benefit beyond
Indigenous communities to other groups such as persons from multicultural communities, the disability
sector and persons with generational trauma with an inherited distrust of authority.**°

The role of sanctions or consequences for non-compliance with non-attendance or failing to respond to
a jury summons should be clarified. The present criminal offences for non-attendance for jury service
are rarely, if ever, enforced.®® There are differing views amongst law reform bodies on this issue.**

On the one hand, there is a need to remind the community that jury service is a civic obligation and

to encourage jury service from a wider spectrum of the community. On the other there is a real fear

of discouraging persons from often marginalised communities, especially Indigenous communities,

to serve as jurors. SALRI is aware of this tension. Some law reform bodies have proposed that more
robust enforcement is necessary and to persuade the community of the need to attend for jury service,
a non-response to a jury summons should be made an infringement or expiation notice offence.**

It has been suggested that the Sheriff should have a discretion in the issue of an expiation notice***

and there should be guidelines for its exercise.**®* SALRI recognises the conflicting aims and tensions
that arise and that the enforcement of jury service raises operational and cultural issues.**¢ SALRI
acknowledges that jury service is an important civic right and responsibility and representative and
equitable jury service must be encouraged. However, a punitive approach that simply focuses on fines
and enforcement, including any new scheme of fixed penalty or expiation notices, notably to Indigenous
juror participation, is inappropriate and is likely to prove ineffectual. Such an approach is likely to
discourage jury service from the very communities that are apprehensive. The South Australian Sheriff
told SALRI he did not want a power or discretion to issue expiation notices for juror non-attendance
and saw this as an ‘unnecessary and unhelpful distraction. There is existing power in South Australia for
criminal proceedings*” and this can be employed for an egregious failure to attend for jury service.**®
SALRI favours an approach to encourage jury service, especially from Indigenous communities, and

a punitive approach should be avoided. The Sheriff should not be given the power to issue expiation
notices for juror non-attendance.

SALRI notes the critical ‘gatekeeper’ role already performed by the Sheriff's Office under s 16 of the
Juries Act 1927 (SA) in administering the many claims on various grounds they receive to be excused
from jury service.**® There could be value in the formulation of guidelines for the Sheriff's Office in

the consistent exercise of this role.**° Indigenous people should not be automatically exempted from
jury service. However, there should be acceptance of culturally appropriate obligations or reasons

for a potential Indigenous juror to be excused from jury service.** The Law Reform Commission of
Western Australia aptly recognised that some of the barriers to Indigenous participation in jury service
are difficult, if not impossible, to overcome. ‘Cultural issues must be acknowledged and Aboriginal
people should not be compelled to serve where cultural obligations or community ties would render
jury service unduly onerous or where association with the accused or witness would lead to actual or
perceived bias'**? SALRI agrees with this approach and suggests that law and practice should recognise
culturally appropriate obligations or reasons to be excused from jury service.

Culturally appropriate and respectful educational programs that promote the importance and benefits
of jury service should be developed and made available within Indigenous communities.*** Such
programs should be developed in close consultation with Indigenous communities.*** SALRI notes the
cogent view of Judge Jarro.**

The jury induction process in South Australia is in need of updating in various respects.**¢ SALRI
acknowledges the commitment and dedication of the Sheriff's Office,**” but the present induction
process is outdated in several respects. SALRI's suggests an update to the style and content of the
induction process to not only benefit potential Indigenous jurors, but also multicultural communities,*+®
persons with disability or complex communication needs. Community expectations in regard to
inclusivity when it comes to the provision of information would require that all information be provided
in plain English,**° in accessible formats*® and able to be easily and readily accessed. Such an updated
induction could also reinforce the need for potential and actual jurors to refrain from any online or other
research into the case.*”
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The use of peremptory challenges (or stand asides) in Australia has been raised to unfairly exclude
Indigenous jurors.*®*2 Both parties in South Australia may exercise three peremptory challenges to
remove a potential juror without any explanation. ‘Peremptory challenges are intended to be used to
be used to eliminate extremes of partiality and prejudice’*®® A peremptory challenge is sometimes
seen as a fundamental right which many believe ‘must not be infringed or interfered with'*** There are
various benefits of such challenges.*® It is commonly said such benefits include: the challenge for
cause is not a sufficient alternative to the peremptory challenge in meeting the needs of justice, an
accused is afforded some degree of control over the composition of the jury, the challenge can assist
in securing a representative jury, and the peremptory challenge helps ensure that competent and
impartial jurors are selected.**® It is said peremptory challenges provide a swift and effective means

to remove potential jurors who are ‘obvious misfits'*” One often overlooked benefit of peremptory
challenges is in country towns or smaller locations where the right to peremptory challenge ‘is

more meaningful'**® These benefits are often doubted. The New Zealand Law Commission noted

its ‘view [that] it cannot be demonstrated that the exercise of peremptory challenges meets any of

its purported rationales'**® The common arguments raised against peremptory challenges include
that: such challenges have the potential to cause juror frustration and humiliation, the challenge is
inherently arbitrary, it is inefficient, such challenges do not promote representative juries and provide
ample scope for discrimination, they can be exploited by potential jurors, the challenge for cause is

a sufficient alternative to meet the needs of justice, and it is an ineffective tool in excluding biased
potential jurors.*© There are particular concerns as to the rationale of peremptory challenges and the
‘arbitrary and subjective nature'#® of such challenges has been often highlighted.*? ‘Challenges are
often based on assumptions, stereotypes and prejudices’*®® Indeed, they may well be based on ‘not
much more than black magic and witchcraft’*¢* Peremptory challenges have scope to be based on
gender®® or race.*® Kent Roach has referred to them as ‘a stone-cold invitation for jury selection to be
infected by conscious or unconscious racist stereotypes’.*’ Peremptory challenges were abolished in
England and Wales in 1988, Scotland in 1995 and Northern Ireland in 2007.48 However, despite such
unease, almost all law reform bodies have favoured their retention*®® (though the NSW Law Reform
Commission in 2007 did without any enthusiasm).*’ It is by no means clear that a challenge that on its
face may appear motivated by race or gender is in fact due to that and it may be explicable by perfectly
valid considerations.*”" It is also notable that the lack of Indigenous jurors in at least South Australia is
not due to such challenges.*2 SALRI, not without reservation, supports the retention of the present
scheme. There is no simple effective alternative.*’? It is also significant that, unlike other jurisdictions,**
South Australia limits the number of peremptory challenges to three per party and the scope for
impact on the jury selection process is practically limited. SALRI has also not consulted at length on
this issue, notably with the courts and legal profession. SALRI also sees no current need in a South
Australian context (though it may be different elsewhere)*”® for a statutory power to allow a judge to
discharge the whole jury if the exercise of peremptory challenges results in an unrepresentative and
unfair jury.#¢ SALRI notes suggestions to increase the number of prosecution challenges to equal all
those of the defence (or to cap the overall number of defence challenges) in trials involving multiple
accused to overcome ‘the potential for co-accused to work together to “stack” the jury in their favour’.#”
SALRI sees no current need for such change in a South Australian context (though it may be different
elsewhere).*® SALRI does favour the collection of deidentified data as to the use of peremptory
challenges.

20 The suggestion of professional guidelines for the exercise of peremptory challenges has been raised
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to discourage the arbitrary use of such challenges.*”® Such guidelines already exist in one form or
another*®in England*®' and Australia for DPP staff or prosecution lawyers.*®2 Such guidelines make
sense for the State DPP to include in its internal guidelines explicit provision for the proper use of
peremptory challenges, reflecting its particular role as a ‘minister of justice™® (SALRI understands
that it is presently dealt with as an unwritten convention). SALRI considers it is an issue for the South
Australian DPP as to the precise form and context of any such guidelines for prosecutors. SALRI is
unconvinced of either the need or practicality for professional guidelines as to peremptory challenges
beyond this. The introduction of professional guidelines exhorting or advising lawyers not to challenge
jurors on the grounds of race, religion, gender, disability or age is unenforceable and is unlikely to
restrain such behaviour.*®* Any such prohibition is likely to prove neither practicable or enforceable.*®
It is very difficult to resolve whether a challenge is purely based on race or gender or some other
legitimate factor.*®® However the ethical considerations in using peremptory challenges should not be
overlooked and SALRI suggests that the Law Society of South Australia and the South Australian Bar
Association should consider appropriate professional ethics sessions as to this issue. SALRI reiterates
that peremptory challenges can be seemingly used unfairly based on generalised characteristics such
as gender,*¥” race*®® and disability.*®® These issues at this stage are preferably addressed in SALRI’s



view not by abolishing peremptory challenges or through wider professional guidelines, but through
appropriate legal education.

The roles of both jury districts**° and lower Indigenous enrolment on the electoral roll*' have been raised
as barriers to Indigenous juror participation, especially in rural and regional areas.**2 The Queensland Law
Reform Commission noted that ‘increasing Indigenous representation on the electoral roll may be one of
the most important means for improving Indigenous representation on juries’*%®

Finally, the often-overlooked operation of random selection in the jury list should not be discounted.**

There is a need for a comprehensive approach. The NSW Law Reform Commission in 1986 recommended
that legal and administrative measures should ensure:

that all members of society who are competent to participate as jurors should have an equal chance of
actually serving... The goal of making the jury as representative as possible needs to be approached at
each of the three levels at which selection or exclusion of potential jurors takes place. This commences
with the compilation of the jury rolls, continues to the time when a person is summoned to serve and
extends as far as the empanelling of the jury at trial.**®

SALRI agrees with this approach.

SALRI is also well aware that Indigenous juror participation cannot be viewed in isolation from the wider
historical and continuing structural disadvantages facing Indigenous communities. Any solution must be
multi-faceted in approach. ATSILS also said that there is a need to address the ‘systemic inequalities’ of
the current process of jury selection in excluding Indigenous jurors reiterating ‘what we said ... in regard
to the systemic inequalities of the present jury selection process in excluding Aboriginal and Torres Strait
Islander peoples. We do not view rectification of the exclusion of Aboriginal and Torres Strait Islander
people occurring without meaningful changes’#®

SALRI reiterates there is no simple legislative solution to promoting Indigenous juror participation and
both the problem and any solution are multi-faceted.*” The Northern Territory Law Reform Committee
highlighted changes to the Juries Act were only a ‘small’ step’ and there was no immediate solution to the
issue of Indigenous under-representation in Northern Territory juries.*® The Law Reform Commission of
Western Australia similarly observed:

The Commission recognises that some of the barriers to Aboriginal participation in jury service are
difficult, if not impossible, to overcome. Cultural issues must be acknowledged and Aboriginal people
should not be compelled to serve where cultural obligations or community ties would render jury service
unduly onerous or where association with the accused or withess would lead to actual or perceived
bias.**°

Cases tried by jury represent ‘merely the tip of the iceberg of justice’, generally being used only in serious
criminal cases where the accused pleads not guilty.5°° Juries nevertheless serve as a symbol of the integrity
and fairness of the process of criminal justice in these countries.’® The UK Departmental Committee on
Jury Service considered jury service to be a ‘valuable social and educational experience’ and agreed that

‘it is desirable for as many people as possible, from all walks of life, to play their part in the administration

of justice’5°? Jury service is seen as an important point of contact between the court system and the
community.5°3 Public confidence in juries is greater when jury members are more representative of the
community.5®* ‘The relevant essential feature or requirement of the institution was, and is, that the jury be a
body of persons representative of the wider community.®%s

SALRI accepts that a wholly representative jury is unrealistic, if not impossible.®¢ The NSW Jury Task
Force in 1993 reminded that ‘a jury is not really representative of the community as a whole’' because of
the existing categories juror of disqualification, ineligibility and exemption as of right.>” The principle does
still establish the expectation that, on the whole, juries will include representation of racial minorities.5%®
Contrary to such an expectation, it has been said that Australian juries are, at best, ‘moderately
representative’™® and, in the case of Indigenous Australians, not representative at all.5

SALRI has not progressed this project as a full report in its usual manner. This project is somewhat unusual
in that it was not a full project with formal consultation approaches, but rather a research study. It was
always intended that, consistent with the AlJAs’ expectations, this Report will build on existing and ongoing
work and hopefully contribute towards an intended wider national study with the close involvement of
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Indigenous communities and Indigenous co-authors. SALRI therefore proceeded by way of a Research
Report, rather than a full law reform reference. It was inappropriate here to undertake detailed community
consultation. However, SALRI is committed to active and inclusive engagement, especially with regional
and rural as well as Indigenous communities.®" SALRI’s report draws on its own research as well as its
engagement with various parties and its own observations. SALRI visited Port Pirie and Port Augusta for
the purpose of undertaking observations detailed in this Report. Though SALRI was unable to visit Mount
Gambier in person, SALRI also draws on the input of several practitioners, court officers and Indigenous
figures from that area.

SALRI has considered the various reviews and law reform reports, both domestic and international,
especially Canada. SALRI has been much assisted in this review by the original valuable study of Professor
Jill Hunter and Sharleigh Crittenden which was funded by the AlJA. SALRI has also been assisted by a wider
national network of researchers with an active and ongoing interest in this area led by Professor Jill Hunter
and Adjunct Professor Sue Green.®"? SALRI also held very helpful meetings with Voice members, the ALRM
and other Indigenous peak bodies and Elders.

SALRI has been much assisted by the Honourable Frank lacobucci’s insightful review of Indigenous
under-representation in Ontario’s provincial jury rolls.5™

SALRI is grateful for the support of the AlJA in providing the funding for SALRI to undertake this project
and for its assistance with the publication of this Report. SALRI has also been much assisted by the helpful
input of both the AlJA Project Reference Group and AlJA Research Committee. SALRI acknowledges the
particular contribution of the AlJA’s Project Reference Group comprising: the Honourable Justice Mark
Livesey (President of the South Australian Court of Appeal), the Honourable Justice Dina Yehia of the
Supreme Court of NSW, Magistrate Jaqueline Payne of the Magistrates Court of Queensland, Dr Tony
McEvoy SC, and Professor Brian Opeskin, University of Technology Sydney.

SALRI thanks the present Chief Justice, the Honourable Laura Stein, the former Chief Justice, the
Honourable Christopher Kourakas, the Chief Judge, the Honourable Michael Evans, the Attorney-General,
the Honourable Kyam Maher MLC, the Shadow Attorney-General, the Honourable Josh Teague, and the
Aboriginal Rights Legal Movement, as well as Professor Judith McNamara®* and the Adelaide Law School,
for their support to SALRI in undertaking this project. SALRI also notes the insight and input of the South
Australian Electoral Commission and the Victorian Juries Commissioner, Paul Dore. SALRI thanks the
South Australian Sheriff, Leslie Turner, and his colleagues at the Sheriff's Office for their active input and
generous co-operation and support for this project. SALRI was struck by the commitment and dedication
of the staff of the Sheriff’'s Office’’ and reiterates that its suggestions for changes to update the jury
summons and jury induction session should in no way be taken as any criticism of the Office.

SALRI notes the valuable interest of various Elders (notably Ken Jones), NGOs, peak bodies, and
practitioners, and thanks the many diverse parties who contributed by various means to this Report.

SALRI also notes the contributions to the research and writing of this Report by Claudia Light, Katelin
Lawrie, Anita Brunacci, Niamh Breen, Elaine Marinas and Brooke Washusen, who contributed much of the
necessary research and background work. The contributions of Olivia Jay, Dr James Marcus of Len King
Chambers, the Honourable Geoff Muecke, Dr Kris Wilson of Flinders University, Professor Sue Green, Lisa
Cooper, Carolyn Rundell, Taylor Portelli, Anh Caprile, Jemma Holt, Jonathan Brohier, Christopher Preece,
Dr Claire Williams and Dr Mark Giancaspro are also acknowledged.

The input of SALRI's expert Advisory Board Members is also acknowledged, along with the diligent
assistance of Louise Scarman (SALRI Senior Admin Officer). SALRI also recognises the contribution of
recent and present students from the Law Reform and Law Research classes at the University of Adelaide
and Adelaide University, especially Claudia Light, Kaitlin Lawrie, Brooke Washusen, Bridie McCourt, Niamh
Breen, Olivia Jay, Magenta Stobie, William Mencel, Tayor Portelli and Tara Duvnjak.

SALRI has found that, although the barriers to Indigenous juror participation arise both in and out of court,
these barriers arise largely before any potential Indigenous juror ever sets foot in a court. It is hoped that
this project will play a role to promote Indigenous juror participation and complement and support a future
potential wider national study to encourage greater Indigenous juror participation in close consultation
with Indigenous communities and with Indigenous co-authors.
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Summary of recommendations

Recommendation 1

SALRI recommends that the current structural barriers to Indigenous juror participation in South Australia
should be removed.5'

Recommendation 2

SALRI recommends that, if the State Government accepts the recommendations in this report, an
Implementation Committee should be established with relevant interested parties and the input and
substantial membership of Indigenous communities to best progress those recommendations and the
wider goal of promoting Indigenous juror participation in a culturally safe manner and with the principles of
self-determination as paramount.®”

Recommendation 3

SALRI recommends that improved data should be collected in South Australia in relation to participation
on juries, particularly whether a juror identifies as Indigenous, multicultural or has a disability. SALRI
suggests this could be done by including an optional indication of such traits on juror induction forms.5™®

Recommendation 4

SALRI recommends that there should be no change to the present 150-kilometre zone for the South
Australian jury districts in the Juries Act 1927 (SA).

Recommendation 5

SALRI recommends that the State Government should, subject to financial constraints and the availability
of adequate facilities, consider extending the current District Court circuits beyond Port Augusta and
Mount Gambier to other regional locations with a significant local Indigenous community such as Port
Lincoln and Berri.

Recommendation 6

SALRI recommends that any changes to present law and practice affecting Indigenous juror participation
should recognise the need for, and give effect to, culturally safe practices. SALRI further recommends
that any review as to such proposed changes should be the subject of consultation with Indigenous
communities, including with persons with appropriate cultural authority (see also Recommendation 2).

Recommendation 7

SALRI recommends that there should be further legal, judicial and court training on Indigenous cultural
safety, not confined to Indigenous juror participation.

Recommendation 8

SALRI recommends that investigation should be undertaken as to the reliability and integrity of the
Electoral Commission’s data relating to Indigenous enrolment®® and if necessary, steps should be taken to
improve the representativeness of the electoral roll, notably in relation to Indigenous communities.5?°
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Recommendation 9

SALRI recommends that the electoral roll should not be the sole source of forming the initial jury pool. 52
SALRI further recommends that the Juries Act 1927 (SA) should be amended to allow the use of suitable
supplementary lists®?2 to promote Indigenous juror participation.®?®

Recommendation 10

SALRI recommends that a set number of Indigenous jurors should not be empanelled onto juries for trials
involving an Indigenous accused and/or victim,%?* nor that any special jury with Indigenous jurors should be
established for trials with Indigenous accused and/or victims.52®

Recommendation 11

SALRI recommends the inclusion in s 16 of the Juries Act 1927 (SA) of the recognition of cultural obligations
as a specific ground to be excused from jury service.>*

Recommendation 12

SALRI recommends that the base daily rate paid to jurors should be increased from $20 to acknowledge
the importance of the service they are providing to the community. SALRI recommends no change to the
payment for travel provided to jurors, the ability of the Sheriff to increase the amount payable to a juror to
represent actual economic loss caused by their service®? or the separate payment arrangements for State
Public Service employees.

Recommendation 13

SALRI recommends that the South Australian Electoral Commission®2® should engage a software
developer to review their current software for the jury list production to ensure it is producing results as
close to true random as possible.?®

Recommendation 14

SALRI recommends that the present expansive classes of criminal history juror disqualification in s 12 of
the Juries Act 1927 (SA) should be narrowed.

Recommendation 15

SALRI recommends that any model of automatic juror disqualification based on criminal history under s 12
of the Juries Act 1927 (SA) needs to be both proportionate and workable.53° SALRI's preferred model is as
follows:

a. Forterms of imprisonment of less than six months, or being sentenced for an offence where
the term of imprisonment is greater than six months, but no time was actually served, or while
on remand for an alleged offence, or for the duration of a good behaviour bond (including where
a suspended term of imprisonment is imposed) or a term of probation, a person is disqualified
from jury service for the duration of the relevant period of imprisonment, bond, remand or other
sentence.

b. Fora served sentence of imprisonment of greater than six months, but less than a year, a person is
disqualified from jury service for five years from the date of imposition of the sentence.

c. Forasentence of imprisonment greater than a year but less than three years, a person is
disqualified from jury service for 10 years from the date of imposition of the sentence.

d. Alife disqualification occurs for any sentence of imprisonment of three years or greater.5*
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Recommendation 16

SALRI recommends that the Juries Act 1927 (SA) should continue to provide that a person is disqualified
to perform jury service while that person is on bail for any offence carrying a term of imprisonment,>2 but a
person subject to an intervention order* should remain able to perform jury service.

Recommendation 17

SALRI recommends that the Juries Act 1927 (SA) should be amended to remove driving disqualification as
a specific ground of exclusion to jury service.53

Recommendation 18

SALRI recommends that further research and consideration should be given to the wider role and
implications of driving disqualifications beyond jury service for Indigenous communities, especially in
regional, remote and rural areas. 5%

Recommendation 19

SALRI recommends that Schedule 1 of the Juries (General) Regulations 2013 (SA) should be amended to
revise and update the present jury summons, and, while highlighting the rationale and value of jury service,
the current language of the jury ‘'summons’ should be revised to make it clearer, more accessible and less
formal, particularly for Indigenous communities®3 (though such changes will have wider application and
value). Such changes to the jury ‘summons’ could include:

e Changing the wording from ‘summons’ to ‘Notice for Jury Service'.
e Ensuring the ‘summons’ is in clear and simple plain English and available in accessible formats online.
e Lengthening the response time for queries and responses to the summons.

e Qualifying the current language regarding fines and penalties with emphasis that still conveys the
seriousness of non-compliance but prioritises the importance of jury service to promote and ensure a
fair trial.

e Providing details of where to find further information by QR code or similar = with such information to be
in easily accessible formats including via video.>*”

Recommendation 20

Further to Recommendation 19, SALRI recommends that Schedule 1 of the Juries (General) Regulations
2013 (SA) should be amended and replaced with the revised summons as set out in Part 7.5%

Recommendation 21

SALRI recommends that a new scheme of expiation notices with the discretion to issue for juror non-
attendance provided to the South Australian Sheriff should not be adopted.5*°

Recommendation 22

SALRI recommends that there should be increased education, including the preparation and wide
availability of culturally appropriate material, on the importance of jury service and participation by
Indigenous (and CALD) communities.>#°
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Recommendation 23

SALRI recommends the current jury induction process should be updated and improved to facilitate
accessibility and better understanding by potential jurors.®*

Recommendation 24

SALRI recommends that the current Courts Administration Authority website should be updated to
improve accessibility and understanding®? and act as a comprehensive resource for potential jurors.

Recommendation 25

Further to Recommendation 24, SALRI recommends that potential jurors in South Australia should be
supported, prior to empanelment, by short videos publicly available on the Court website, which should
cover:

1  Whatis a jury and the importance of the community participating in the jury process by answering the
jury summons.

2 What to do when you receive your jury summons - this should include how to seek to be excused or
have your service postponed.5*

3  What to do when attending for the first day - this should include supports available like the Sheriff and
Aboriginal Liaison Officer, as well as the practicalities for the day.

4 The empanelment process - this should be a practical explanation of what is to occur and a reminder
that this does not mean you will be placed on a jury, along with a reminder to advise of any change in
circumstances which may impact your service.

5 The trial process - setting out an overview of the participants, expectations and processes including
directing jurors to further information about basic legal terms (which should also be available on the
Court website).

6 What to do when you are on a jury - this should include a reminder about confidentiality and jurors’
obligations, including that a juror should not undertake independent investigation or research.>*

Recommendation 26

SALRI recommends that a further short video, accessible at any time by jurors, should be made available
which goes through the step-by-step details for claiming payment for jury service. SALRI does not suggest
that this video be publicly available, but rather should be accessible to jurors to supplement information
provided to them in written form and verbally by the Sheriff's officers, including at any induction session.

Recommendation 27

SALRI recommends, further to Recommendation 23, that the Sheriff's Office should consider the tables
provided®® as a guide for the introduction of the improved updated induction measures SALRI has
suggested.

Recommendation 28

SALRI recommends that, notwithstanding various concerns that have been raised, ° the current system
of peremptory challenges in the Juries Act 1927 (SA) should be retained and that three peremptory
challenges should also be retained for each party. This situation should be subject to ongoing review.®*
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Recommendation 29

SALRI recommends that where a prosecution is proceeding with more than one co-accused the total
number of peremptory challenges available to the defence should remain at three per accused and the
total number of peremptory challenges available to the prosecution should not be increased to the same
as the total number available to the defence.5®

Recommendation 30

SALRI recommends that a statutory power to discharge a jury where a jury composition appears unfair
through the exercise of peremptory challenges should not be introduced in South Australia.>*

Recommendation 31

SALRI does not recommend establishing general professional guidelines for exercising peremptory
challenges as such guidelines would likely prove unenforceable.®°

Recommendation 32

SALRI recommends that the Law Society of South Australia and the South Australian Bar Association
should provide continuing professional development (CPD) sessions regarding the ethical use of
peremptory challenges, which could include discussion of the need to secure a representative jury and to
be alive to discriminatory challenges.

Recommendation 33

SALRI recommends that the Director of Public Prosecutions should revise its present internal guidelines to
include provision as to the proper use of peremptory challenges which promotes the inclusion of a diverse
range of jurors and undertake their own in-house training to reinforce the role of such guidelines.>

Recommendation 34

SALRI recommends that data should be collected by the Courts Administration Authority, through

the Sheriff's Office, on the current use of peremptory challenges in South Australia, as part of SALRI's
preferred approach that the use of peremptory challenges in South Australia should be kept under ongoing
scrutiny. To facilitate this, SALRI recommends that each time a peremptory challenge is used, data should
be recorded, on a wholly deidentified basis, as to:

1 The total number of peremptory challenges used during jury selection;
2 Whether a challenge was made by the prosecution or the defence;

3 The reason for the challenge (pre-identified reasons such as characteristics of the jury, for example,
age, gender, perceived race and occupation, could be provided to select from, with the option to
include other reasons); and

4 (through information obtained via JEM) the final jury composition.
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[6.14]; Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 16-19.

252 Mark Findlay et al, Jury Management in New South Wales (Report, AlJA, 1994) 5.

253 See also Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper,
September 2009) 46; Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010)
149 [6.53], 166 [6.116], Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 87 [6.57],
109 [6.134], 112 [6.148]; Mark Findlay et al, Jury Management in New South Wales (Report, AlJA, 1994) 5-6; New South Wales Law
Reform Commission, Jury Service (Issues Paper No 28, 2006) 11-12 [1.35], 43 [4.6]; New South Wales Law Reform Commission,
Jury Selection (Report No 117, 2007) 42 [3.19]; Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and
Trust’ (2024) 2(2) Judicial Quarterly Review 40, 47-50. The role of criminal history is significant. One study notes: ‘... contemporary
Australian criminal history disqualifications are harsh, arbitrary and discriminatory mechanisms disproportionately excluding First
Nations Australians from participating on juries... The disproportionate prosecution, conviction and imprisonment of First Nations
Australians means they carry a corresponding criminal conviction history that heavily impairs their capacity to qualify as jurors”: at
47.

254 Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
46-47.

255 Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September
2009) 45-46; NSW Law Reform Commission, Jury Service (Issues Paper No 28, 2006) 12 [1.36]. ‘Even when Aboriginal people are
successfully summonsed and attend Court for empanelment, many seek to be excused, or are challenged or stood aside. This
is often for cultural reasons, even if the potential juror does not know the accused, or a particular member of his or her family, or
a particular witness. Such reasons might include perceived family, clan, moiety or other kinship links, particularly if the potential
juror belongs to the same or a similar language group or comes from the same community as the accused or an important witness.
Other reasons include particular customs or beliefs, for example prohibitions against an Aboriginal woman being told about certain
things that might be the subject of evidence in a rape case or other things that should not be disclosed to women, or prohibitions
against an Aboriginal women speaking to a male about particular matters, such as those pertaining to female genitalia... In any
event, for those and other reasons, it may not be appropriate to include on the jury members of the particular community where
the offending occurred or where the accused or a relevant witness lived’: Justice Graham Hiley, ‘Trial by Peers’ (Paper presented
at the JCA Colloquium 2019, Darwin, 7-9 June 2019) 12-13, <https://supremecourt.nt.gov.au/_resources/documents/about/judges-
speeches/Trial-by-Peers-Hiley-J-JCA-conference-2019-9-June-2019.pdf>.

256 See also Mark Israel, ‘Ethnic Bias in Jury Selection in Australia and New Zealand’ (1998) 26 International Journal of the Sociology of
Law 35, 43; Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on
Juries (Report, AIJA, June 2023) 49, Law Reform Commission of Western Australia, Aboriginal Customary Laws: The Interaction of
Western Australian Law with Aboriginal Law and Culture (Discussion Paper, December 2005) 231.
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Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter? (Report, Division of
State Aboriginal Affairs South Australia, 1998) 51, 87-91; Law Reform Commission of Western Australia, Selection, Eligibility
and Exemption of Jurors (Discussion Paper, September 2009) 46-47; Australian Institute of Criminology, Practice, Polices and
Procedures that Influence Juror Satisfaction in Australia (Report No 87, 2008) 164; Northern Territory Law Reform Commission,
Report on the Review of the Juries Act (Report No 37, 2013) 44-46.

Jane Goodman-Delahunty et al, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia (Report No 87,
Australian Institute of Criminology, 2007) 164.

Richard Frankland, ““Mr Neal is Entitled to be an Agitator”: Indigenous People put upon their Country’ in Kate Auty and Sandy
Toussaint (eds), A Jury of Whose Peers? The Cultural Politics of Juries in Australia (University of Western Australia Press, 2004) 50,
57.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
47. SALRI was told in Port Augusta that, although this is a general concern, it seems a particular concern for potential Indigenous
jurors. See also below [2.1.51].

Dean Mildren, Big Boss Fella All Same Judge - A History of the Supreme Court of the Northern Territory (Federation Press, 2011)
179.

Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 59 [4.18], 372 [11.47], 373
[11.52], 376 [11.55]; Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 357 [11.27],
358-362 [11.31]-[11.36], 363 [11.37]; Mark Israel, ‘Ethnic Bias in Jury Selection in Australia and New Zealand'’ (1998) 26 International
Journal of the Sociology of Law 35, 43. ‘Aboriginal people are not evenly distributed through the population centres of the state.
As a result, Aboriginal people may be disproportionately affected by the practice of drawing jurors from only three specific regions
of South Australia. In particular, more jurors are drawn from Adelaide than any other part of the state. Although Adelaide contains
the largest concentration of Aboriginal people, there are proportionately fewer Aboriginal people in Adelaide than non-Aboriginal
people. Many of the other urban centres and regions with significant Aboriginal populations fall outside the jury districts or are
more than 150 km from the place where the jury will be empanelled — a reason for automatic excusal from jury service” at 43.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 363 [11.37]; Law Reform
Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009) 45; Law
Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report, April 2010) 37.

Law Reform Committee, Parliament of Victoria, Jury Service in Victoria (Report, 1997) vol 1, [4.50]; Hon Frank lacobucci, First
Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario Ministry of the Attorney General,
February 2013) 39 [155]; Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion
Paper, September 2009) 46. ‘... many Aboriginal people are unlikely to actually receive their jury summons ... Summonses are
served by post; however, in these locations (and possibly others) there is no postal delivery service. In order to access mail, it

is necessary to have a post office box. Some Aboriginal people will not have their own post office box and when they do, mail is
generally collected sporadically especially if the person usually resides a long distance from the town. For those Aboriginal people
living in remote communities, there may be a post box for the entire community, but individuals may not receive their mail in a
timely manner if they are regularly moving around. The Commission notes that this problem with the summoning process is not
confined to Aboriginal people - there will be non-Aboriginal people also living in remote communities, on stations and farms who
may not receive their summons in time. In the past, summonses were served personally by the police. The Commission does not
consider that this is a realistic alternative to postal service; personal service would no doubt be expensive and time consuming,
and not necessarily any more effective for transient populations’: at 46.

See also below [2.3.21], [2.3.37]-[2.3.41], [7.1.5]. This was identified as a particular issue for Davenport, an Indigenous suburb in Port
Augusta, which does not have a functioning post service. See also Mark Israel and Suzi Hutchings, Aboriginal People and Juries:
does the Composition of the Jury Matter? (Report, Division of State Aboriginal Affairs South Australia, 1998) 88. ‘We were told

by staff at the Sheriff's Office that it is rare for [jury] letters to be received back from Aboriginal people selected who live in these
remote communities and townships.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 34 n 4.

Australian Law Reform Commission, The Recognition of Aboriginal Customary Laws (Report No 31,1986) vol 1, [593]; Mark Israel,
‘Ethnic Bias in Jury Selection in Australia and New Zealand’ (1998) 26 International Journal of the Sociology of Law 35, 43; Northern
Territory Law Reform Commission, Report on the Review of the Juries Act (Report No 37, March 2013) 44-46; Queensland Law
Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 243 [8.55].

Juries Act 1927 (SA) s 13(b). There are similar restrictions elsewhere in Australia, the UK and New Zealand. See also Queensland
Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 241-242 [8.50]-[8.52]; Law Reform
Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009) 92.

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 45-49; Judge Nathan Jarro, ‘An Aboriginal Perspective (from the Bench): the Mayo Lecture for 2024, 27
September 2024, (2024) 30 James Cook University Law Review 1,19-20. ‘There are a range of social impediments that First Nation
Australians face that conflict with their capacity to participate on juries (for example, disproportionate chronic health problems,
greater caring responsibilities, sorry business and cultural constraints)”: at 20.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
47; NSW Law Reform Commission, Jury Selection (Report No 117, 2007) 178 [10.30]-[10.32], 181 [10.42], rec 43, 44; Queensland
Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 335 [10.114], 377 [11.55], 379 [11.66];
Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 321 [10.133], 357-358 [11.29]; Jill
Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40, 46-47.

Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 335 [10.114], 377 [11.55], 379
[11.66]. ‘It has also been suggested that Indigenous people may be challenged off juries as a matter of some routine, contributing
to their under-representation on juries. Given the Director’s Guidelines [as to use of challenges] ... this may be more a matter

of unfortunate historical observation than an accurate reflection of present practices’: at 335 [10.114]. See also below [2.6.26]-
[2.6.27],[9.1.8].

See Juries (General) Regulations 2013 (SA) sch 1.

The Sheriff told SALRI persons from all parts of society, ‘even an educated doctor, may assume they are in trouble on receipt of

a jury summons. SALRI was often told Indigenous people, in particular, may well assume they are in trouble and will not respond.
Judge Jarro recounts an example provided by a former Victorian Attorney-General. ‘On one occasion | was acting for an Aboriginal
client in a civil matter about a car accident. We had an eyewitness to the accident ... Our witness was an Aboriginal man from the
Camooweal area. | spoke to him briefly before he went into court to give evidence explaining that he just had to tell the court what
he saw when the accident happened. When he was called to give evidence he walked up to the witness box, saw all white faces
looking at him, turned to the Magistrate and said “| plead guilty, Sir'”: Judge Nathan Jarro, ‘An Aboriginal Perspective (from the
Bench): the Mayo Lecture for 2024, 27 September 2024, (2024) 30 James Cook University Law Review 1, 20.
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Mr Brock MP, for example, told SALRI that many of his Indigenous constituents do not reside at the address on the electoral roll.
Other parties and agencies shared a similar theme. It was said Indigenous voters may provide a kinship address for the electoral
roll where they usually do not actually reside.

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 20.

Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 379 [11.63].
See also Mark Findlay et al, Jury Management in New South Wales (Report, AlJA, 1994) 61-62. See also below [5.2.1]-[5.3.19].

Australian Institute of Criminology, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia (Report, No 87,
2007) 178; Keith Hogg, ‘Seeing Justice Done: Increasing Indigenous Representation on Canadian Juries’ (2021) 26 Appeal 51, 61-62.
See also below [4.3.19]-[4.3.27].

Sir Peter North, ‘Law Reform: Problems and Pitfalls’ (1999) 33(1) University of British Colombia Law Review 37, 42; Justice Michael
Kirby, ‘Forty Years of the Alberta Law Reform Institute: Past, Present, Future’ (2009) 46(3) Alberta Law Review 831, 838.

Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40.
Judge Nathan Jarro, ‘An Aboriginal Perspective (from the Bench): the Mayo Lecture for 2024, 27 September 2024, (2024) 30 James
Cook University Law Review 1, 20, citing Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to
Indigenous Representation on Juries (Report, AlJA, June 2023) 48

Richard Frankland, ““Mr Neal is Entitled to be an Agitator”: Indigenous People put upon their Country’ in Kate Auty and Sandy
Toussaint (eds), A Jury of Whose Peers? The Cultural Politics of Juries in Australia (University of Western Australia Press, 2004) 50.

Ibid.

Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter? (Report, Division of State
Aboriginal Affairs South Australia, 1998) 91.

Justice Robert Cawsey et al, Justice on Trial: The Report of the Task Force on the Criminal Justice System and its Impact on the
Indian and Metis People of Alberta (Queen’s Printer, March 1991) 4.13.

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 48-49.

Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40,
45-46,

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 366 [11.47].

Ibid 365-366 [11.45]. These views also arise in a Canadian context. See Jody Porter, ‘Supreme Court to Decide on Clifford
Kokopenace Jury Roll Case’, CBC News (online, 21 May 2015) <http://www.cbc.ca/news/canada/thunder-bay/supreme-court-to-
decide-on-clifford-kokopenace-jury-roll-case-1.3081197>.

Victorian Law Reform Commission, Inclusive Juries—Access for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision
(Report, July 2022) 27 [4.35]-[4.36].

Ibid 27 [4.36]-[4.37].
Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) v [14].
Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2 Judicial Quarterly Review 41, 43.

See also generally Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2 Judicial
Quarterly Review 41.

Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent Review Conducted by The
Honourable Frank lacobucci (Report, Ontario Ministry of the Attorney General, 2013) 84 [348].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 370 [11.67]. Such practical
measures raise resource implications. ‘Most of the Commission’s recommendations in this chapter will have resource implications
for either the Sheriff or the Department of Justice... It is important that appropriate funding be provided to ensure that the practical
steps recommended in this chapter can be implemented. In the absence of that funding, it cannot realistically be expected that
the current situation will improve’: at 370 [11.68].

Judge Nathan Jarro, ‘An Aboriginal Perspective (from the Bench): the Mayo Lecture for 2024, 27 September 2024, (2024)

30 James Cook University Law Review 1, 11. ‘It seems to me that to address the sense of fear, alienation and distrust, then
community engagement is vital and effort needs to be given to target recruitment drives within communities, with the leaders and
organisations of those communities having a pivotal role in advocating for greater representation and supporting potential jurors.
After all, Indigenous leaders and organisations can help bridge the gap between Indigenous communities and the legal system”.
at 21. Such education could be undertaken by the Implementation Committee SALRI has raised and/or a follow up project led by
Indigenous communities.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) v [14]-[15].
Ibid vi [18].

Ibid v [19].

New Zealand Law Commission, Juries in Criminal Trials (Report No 69, 2001) 55 [133].

New South Wales Law Reform Commission, Jury Service (Issues Paper No 28, 2006) 13-14 [1.41]-[1.42].

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023). See also Sharleigh Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary
Representativeness of the Criminal Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) Journal of the
Australian and New Zealand Law and History Society 124.

Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2 Judicial Quarterly Review 41.
See also Law Reform Commission of Nova Scotia, Juries in Nova Scotia, (Final Report, 1994) 20.
R v Kokopenace [2015] 2 SCR 398, 468-469 [164]-[165].

SALRI suggests that this proportion would be equal to the Indigenous population in South Australia, which in the most recent
census was 2.4% of the population: Australian Bureau of Statistics, South Australia: Aboriginal and Torres Strait Islander
population summary (1 July 2022) or in the alternative could represent the estimated Indigenous population within the relevant
jury region, noting that some areas have a higher representation of Indigenous people than others. Port Augusta, for example, has
about a 25% Indigenous community.
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Such restrictions include legislative disqualification and eligibility criteria and, to a lesser extent, peremptory challenges. Such
measures illustrate that the community permits impositions on randomisation where excluding those who are likely to be biased
or incapable of discharging their duties outweighs the value of random selection. SALRI raises that the value the community
places on Indigenous persons having an equal opportunity to participate in the justice system is greater than the value it places on
a purely and wholly randomised jury pool.

Helen Karakulak, “‘Paid $97 a fortnight”: Voice to SA Parliament sees Candidates Fall in State Election’, InDaily (online, 2 April
2026) <https://www.indailysa.com.au/news/just-in/2026/04/02/paid-97-a-fortnight-voice-to-sa-parliament-sees-candidates-fall-
in-state-election>.

Stephanie Richards, ‘'SA Voice Members say some First Nations Voters felt “Judged Racially” by Electoral Staff, ABC News (online,
7 April 2026) <https://www.abc.net.au/news/2026-04-07/call-to-review-sa-voice-to-parliament-voter-experience/106529974>; ABC
News, ‘Former Australian Federal Commissioner Tom Rogers to Lead Independent Review into SA Election’ (online, 28 April 2025)
<https://www.abc.net.au/news/2026-04-28/sa-independent-review-of-sa-election/106614604>.

See also generally Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2 Judicial
Quarterly Review 41.

Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario Ministry
of the Attorney General, 2013) 84 [348].

Ibid 83 [347].
Ibid 83-94 [347].
Ibid rec 1. See further at: 83-86 [346]-[366].

Justice Nicola Pain, Introduction to Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2
Judicial Quarterly Review v. See further at 41.

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 12-15; Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper, No 69, June
2010) 59 [4.18], 375 [11.51], 376 [11.55]; Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February
2011) 357 [11.27], 362 [11.35], 370 [11.69]. ‘A number of different factors appear to contribute to the apparent under representation
of Indigenous people on juries. The major reason would seem to follow, obviously enough, from the above data: Indigenous people
often fall outside the jury district boundaries and thus do not appear on any jury lists: Queensland Law Reform Commission, A
Review of Jury Selection (Report No 68, 2011) 362-363 [11.37].

Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter? (Report, Division of State
Aboriginal Affairs South Australia, 1998) 49, 56-57.

See also Australian Institute of Criminology, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia
(Report No 87, 2007) 76. SALRI was informed by court staff in Port Augusta that long travel on rural roads, notably in winter
darkness, is unsafe and should ideally be avoided. A 1998 South Australian study noted that in 1996, 690 letters were sent by the
court to persons who lived from Port Augusta for jury service and only five person replied indicating they wished to be included

on the list for jury service: Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter?
(Report, Division of State Aboriginal Affairs South Australia, 1998) 51.

This interesting idea was raised by Andrew English, a highly experienced lawyer with much past work with Indigenous clients. Mr
English suggested for the District Court to go on circuit beyond Port Augusta and Mount Gambier to locations such as Ceduna,
Port Lincoln or Cooper Pedy where there are sizeable Indigenous communities. This would also promote accessibility for accused,
victim and witnesses and. Mr English raised whether a jury could be empanelled at such locations. Mr English noted Justice

Gray had sat in the APY Lands on occasion. These suggestions have real merit, but SALRI is aware it raises logistical and other
considerations, especially as to whether it is practicable to hold jury trials beyond Adelaide, Port Augusta and Mount Gambier.

Law Commission of New Zealand, Juries in Criminal Trials: Part One (Preliminary Paper No 32,1998) 70 [285]; Jill Hunter and
Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries (Report, AlJA, June
2023)16-19.

Sharleigh Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal
Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) Journal of the Australian and New Zealand

Law and History Society 124, 144-147; Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to
Indigenous Representation on Juries (Report, AlJA, June 2023) 16-19. ‘The substantial and disproportionate number of Indigenous
Australians absent from the electoral roll (and hence from jury rolls) ought to be addressed as a matter of priority”: at 17.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 76 [6.18]. See also Jill Hunter and
Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries (Report, AlJA, June
2023) 18-19.

See below [3.4.3]-[3.4.9].

Law Reform Commission of Nova Scotia, Juries in Nova Scotia, (Final Report, 1994) 27-29, 33 (a more comprehensive
computerised list such as the medical service insurance list should be used); Keith Hogg, ‘Seeing Justice Done: Increasing
Indigenous Representation on Canadian Juries’ (2021) 26 Appeal 51, 58-59. ‘A representative jury roll is one that is created through
a fair and random process, based on broadly inclusive source lists, that does not deliberately or substantially exclude a subset

of the community. Such lists lay the foundation for each step that follows in the jury process. Ensuring that these lists are drawn
broadly from the community is thus critical. However, perfection is not required, for many reasons. First, provinces must be given
leeway to use a selection process that is practical given the nature of the source lists generally available. Provinces in Canada have
chosen different mechanisms to access the broader community. Some use health records; others use electoral and assessment
rolls, municipal directories, motor vehicle registration records, or a combination of multiple sources’: R v Kokopenace [2015] 2 SCR
398, 468-469 [164]-[165]. See also Hon Frank lacobucci, First Nations Representation on Ontario Juries (Report, Ontario Ministry
of the Attorney General, 2013) 74 [150].

Law Commission of New Zealand, Juries in Criminal Trials: Part One, Preliminary Paper 32 (1998) 77-78 [310], 79 [314]. The New
Zealand Law Commission asked ‘Should other sources [such as iwi registers and Maori Land Court rolls] be used, in addition to
the electoral rolls, to compile jury lists? If so, which sources should be used and why?’: at 78 [310]. The Commission ultimately
concluded: ‘Méaori are under-represented on juries. The Electoral Enrolment Centre is making particular efforts to encourage
Maori to register on the electoral roll and thereby make themselves available to be summoned. Other methods to increase

the proportion of Maori summoned are both impractical and contrary to principle’: Law Commission of New Zealand, Juries in
Criminal Trials (Report No 69, February 2001) 71, 201 [A17]. The Commission elaborated: ‘Although it is compulsory to enrol on

the electoral roll, because of under-representation of Maori on that roll we tentatively suggested that other sources, such as iwi
registers and Maori Land Court rolls also be used. The submissions which we received agreed that this would be undesirable. The
practical process of using other sources would be cumbersome and potentially expensive. Resources would be better directed at
encouraging Maori to enrol as voters’: at 69 [168]-[169].
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Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, 2010) [135 6.35] 143 [6.41]; Queensland
Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 78 [6.26], New South Wales Law Reform
Commission, Jury Service (Issues Paper No 28, 2006) 23-27 [2.19]-[2.30]. The NSW Law Reform Commission raised the possibility
of under-enrolment of Indigenous people on the electoral roll and their consequent exclusion from the pool of potential jurors. It
considered, but rejected, the idea of supplementing the electoral roll as the basis for selecting jurors with other databases in an
attempt to capture people who are eligible but neglect to enrol. It considered that this would involve practical difficulties. It also
considered that access to more up-to-date electoral information, through a smart roll, would help address this concern. New
South Wales Law Reform Commission, Jury Selection (Report No 117, 2007) [2.19], [2.27], rec 1.

Law Reform Commission of Nova Scotia, Juries in Nova Scotia, (Final Report, 1994) 27-29, 33.
Northern Territory Law Reform Committee, Report on the Review of the Juries Act (Report No 37, 2013) 20.

The March 2026 State and Voice elections in South Australia provided a timely opportunity to assess how representative and
reliable this list would be as a record of Indigenous voters and potential basis for selection of Indigenous jurors. But in light of the
limited turnout in both 2024 and 2026 Voice elections, it is questionable if any list of Indigenous voters from these elections is
presently sufficiently representative for a supplementary list.

Stephanie Richards, ‘SA Voice Members say some First Nations Voters felt “Judged Racially” by Electoral Staff, ABC News (online,
7 April 2026) <https://www.abc.net.au/news/2026-04-07/call-to-review-sa-voice-to-parliament-voter-experience/106529974>.

See generally Law Reform Commission of Nova Scotia, Juries in Nova Scotia, (Final Report, 1994); Keith Hogg, ‘Seeing Justice
Done: Increasing Indigenous Representation on Canadian Juries’ (2021) 26 Appeal 51; Debwewin Jury Review Implementation
Committee, Progress Report: September 2013 to March 2015 (March 2015); Debwewin Jury Review Implementation Committee,
Final Report (Report, April 2018). In February 2013, the Hon Frank lacobucci released his report which was aimed to address

the under-representation of Indigenous peoples on juries in Ontario. ‘The lacobucci Report reveals that the problem with the
underrepresentation of on-reserve residents is deep-rooted and multi-faceted, and that it extends well beyond the difficulty of
obtaining accurate source lists. It explains that the problem is linked to the long history of Aboriginal estrangement from the
justice system and the mistrust of that system that has resulted’: R v Kokopenace [2015] 2 SCR 398, 420-421 [29]. The lacobucci
Report pointed out that juries are to be representative of the community; and also advocated in recommendation 15 for the
abolishment of peremptory challenges. To improve greater representation of Indigenous people on jurors, the report further
recommended making modifications to how jury lists are compiled. Often information sources used to locate names for jury lists
assumed a standard of living that does not reflect the reality of most Indigenous peoples. Information sources such as the Ministry
of Transportation, property assessment rolls may not include Indigenous people who do not have a driver’s license, struggle with
homelessness, move frequently or who may not own property.

R v Born with a Tooth (1993) 81 CCC (3d) 393 [16]. In this case, a jury panel was successfully challenged by the prosecution on
the grounds that the Sheriff’s Office had been told by Alberta’s Chief Justice to ensure Indigenous representation on the panel,
presumably as the accused was an Indigenous man charged with offences relating to a police officer on an Indian reserve. The
Sheriff sent 200 summonses to residents in Calgary on the electoral roll and 52 summonses to Indigenous people. The defence
argued the selection process was justifiable affirmative action, but the court dismissed the jury panel on the ground that it was
not randomly selected. O’Leary J held that this constituted ‘skewing the composition of the jury panel in favour of the accused
which comprised the trust in the criminal justice system’. The court stated that, regardless of how well-intentioned the practice,
manipulation of the composition of juries would erode public confidence in the integrity of the jury system.

SALRI's proposal is consistent with R v Born with a Tooth (1993) 81 CCC (3d) 393. See below [3.4.17]-[3.4.23].
Australian Law Reform Commission, The Recognition of Aboriginal Customary Laws (Report No 31, 1986) vol 1, [588].

This is not simple to define. The English Criminal Justice Royal Commission recommended that, in exceptional cases with ‘a racial
dimension’ involving an ethnic minority defendant or victim, the court could if it reasonably believed there would not be a fair trial
from an all-white jury, direct the selection of a jury consisting of up to three people from the relevant ethnic minority group: Lord
Justice Auld, Review of the Criminal Courts of England and Wales (Report, Lord Chancellor’s Department, 2001) 156 Ch 5, [53].
Auld LJ in contrast preferred that ‘a scheme should be devised... for cases in which the court considers that race is likely to be
relevant to an issue of importance in the case, for the selection of a jury consisting of, say, up to three people from any ethnic
minority group” at 159 Ch 5 [62].

Criminal Law and Penal Methods Reform Committee in South Australia, Court procedure and evidence (Report No 3, 1975) 101.
Anthony Dickey, ‘The Jury and Trial by One’s Peers’ (1974) 11(3) University of Western Australia Law Review 205, 212-221.

Royal Commission on Criminal Justice, Report (Cm 2263, 1993) ch 8 [62]-[63]; Lord Justice Auld, Review of the Criminal Courts of
England and Wales (Report, Lord Chancellor's Department, 2001) 156-159 Ch 5, [52]-[62] (though with a degree of caution); New
Zealand Law Reform Commission, Juries in Criminal Trials Part One (Preliminary Paper 32,1998) 67 [274].

Australian Law Reform Commission, The Recognition of Aboriginal Customary Laws (Report No 31,1986) vol 1, [594]; Mark Findlay
et al, Jury Management in New South Wales (Report, AlJA, 1994) 177; Law Reform Committee, Parliament of Victoria, Jury Service
in Victoria (Final Report, 1997) vol 3, [3.176]-[3.179], [3.182]; Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the
Composition of the Jury Matter? (Report, Division of State Aboriginal Affairs South Australia, 1998) 92-93.

Law Reform Committee, Parliament of Victoria, Jury Service in Victoria (Final Report, 1997) vol 3, [3.176].

Ibid [3.182]. This does seem to contradict its view elsewhere. See Parliament of Victoria, Law Reform Committee, Jury Service in
Victoria (Final Report, 1997) vol 1 [2.25]-[2.30].

Law Reform Commission of Nova Scotia, Juries in Nova Scotia, (Final Report, 1994) 25. See also R v Ford [1989] 3ALL ER 445; R v
Walker [1989] 2 Qd R 79; Binge v Bennett (1989) 42 A Crim R 93.

See further below [3.5.7]-[3.5.23].

Law Reform Committee, Parliament of Victoria Jury Service in Victoria (Final Report, December 1996) vol 1[2.28]-[2.30].
Ibid [2.30].

Ibid [2.26].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 380-381 [11.106]-[11.109].
Ibid 381 rec 11-8.

Law Commission of New Zealand, Juries in Criminal Trials (Report No 69, 2001) 65 [160]. See also Law Commission of New
Zealand, Juries in Criminal Trials: Part One (Preliminary Paper No 32,1998) 73-74 [293]-[296].
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350 Law Commission of New Zealand, Juries in Criminal Trials (Report No 69, 2001) 65 [160]. Those reasons included: (a) the random
selection of jurors should ensure that a diverse range of views and life experiences is present in the jury. While there are some
problem with ensuring that members of minority groups get onto juries, that problem is best addressed by encouraging them
onto the electoral roll and removing practical barriers to service; (b) it assumes bias on the part of the jurors being excluded, when
no such bias has been proved; (c) it would present the juror who has been appointed on the basis of their ethnicity with an unfair
burden to represent a community, and their views are likely to be given unfair weight; (d) if there are ethnic issues in the trial, it is
the job of the lawyers, not the jury, to raise those issues and present relevant evidence; (e) ethnicity is a vague and very diverse
term, just because two people are members of the same ethnic group does not necessarily mean they share common values or
beliefs; and (f) such a system may work particularly against the interests of female victims”: at 65 [160]. SALRI also finds these
reasons compelling.

351 NSW Law Reform Commission, Jury Selection (Report No 117, 2007) 17-18 [1.51]-[1.53]. See also Northern Territory Law Reform
Commission, Report on the Review of the Juries Act (Report No 37, 2013) 52-54.

352 Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, 2009) 46-47.

353 See generally Deborah Ramirez, ‘The Mixed Jury and the Ancient Custom of Trial by Jury De Medietate Linguae: A History and a
Proposal for Change’ (1994) 74 Boston University Law Review 777.

354 Elizabeth Eggleston, Fear, Favour or Affection: Aborigines and the Criminal law in Victoria, South Australia and Western Australia
(ANU Press, Canberra, 1976) 176; Sharleigh Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary
Representativeness of the Criminal Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) Law and
History 124, 140-144, 157; Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous
Representation on Juries (Report, AIJA, June 2023) 56-57; Russell Goldflam, ‘The White Elephant in the Room: Juries, Jury Arrays
and Race’ (2011) 7(26) Indigenous Law Bulletin 35, 36. Penny Darbyshire told the Auld Review: ‘For over five centuries, until 1870,
members of minorities such as Jews, Germans and Italians had the right to be tried by a jury comprised half of foreigners. It was
called the jury “de mediate linguae”. This right was abolished on the ground that “no foreigner need fear for a fair trial in England”.
Given the trial data, reported cases and research findings, can we in England and Wales believe this to be true now?": Lord Justice
Auld, Review of the Criminal Courts of England and Wales (Report, Lord Chancellor's Department, 2001) 158 Ch 5, [56].

355 Sharleigh Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal
Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) Law and History 124,140-144, 151. See, for
example, R v Pairama (1995) 13 CRNZ 496.

356 Juries Act 1917 (SA) s 158. See also Juries Act 1927 (SA) s 85.
357 The uniformly negative response to this suggestion in the online comments is notable.

358 Northern Territory Law Reform Commission, Report on the Review of the Juries Act (Report No 37, 2013) 53. ‘There seems to be no
call to re-introduce such a system into any part of Australia. If it were applied across the board the immense variety of immigrants
to Australia would cause chaos. A great number of criminal trials would be delayed while search was made for jurors of the
appropriate nationality; and how could one deal with nations of sparse population? How many citizens of Tuvalu, Nauru or Monaco
could one find in the District? Confining it to Aboriginals would cause difficulties of defining “Aboriginal” and would tend to “isolate”
Aboriginals. In any event, no-one whom this Committee has interviewed has advocated the adoption of the system’: at 53.

359 Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 21-31.

360 The 2024 statistics provided to SALRI by the Sheriff indicate that, of the names provided at random by the Electoral Commission,
5.3% in Adelaide, 12.9% in Port Augusta, and 9.8% in Mount Gambier, are disqualified under s 12 of the Juries Act by their criminal
history. SALRI was advised that about a fifth of these exclusions (i.e. around 20%) are due to a driving disqualification. See further
below [6.1.6]-[6.1.7].

361 Juries Act 1927 (SA) s 12(1)(a).
362 lbid s 12(1)(b).

363 Ibid s 12(1)(c)(i)-(iii).

364 Ibid s 12(1)(d)(i)-(ii).

365 lbid s 12(1)(e).

366 lbid s 12(1)(f).

367 Asthe 2023 AlJA Report notes: ‘We have few statistics on disqualifications, exclusions, exemptions and non-eligibility”: Jill Hunter
and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries (Report, AlJA,
June 2023) 22. See also below [6.7.3]-[6.7.10].

368 Heather Agius et al., Advisory Commission into the Incarceration Rates of Aboriginal Peoples in South Australia (Report, February
2023) 7. See further below [2.1.38], [6.1.10]-[6.1.12], [6.7.1]-[6.7.19].

369 Special Project, ‘The Collateral Consequences of a Criminal Conviction’ (1970) 23 Vanderbilt Law Review 929, 944-945, See
further below [6.2.1]-[6.2.39].

370 lJill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 29. ‘If one regards the right or duty to serve on a jury as a civil right akin to the right to vote (and
historically it has been treated that way), it is logically consistent that people who have been subjected to criminal sanctions which
have resulted in the suspension of the right to vote should also see their right and duty to serve on a jury similarly affected”: New
South Wales Law Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Report No 48, 1986) [4.18].

371 Electoral Act 1985 (SA) s 29(4). If a prisoner is serving a full-time sentence of less than three years, it is compulsory to vote in a
federal election. Prisoners serving a sentence of three years or longer cannot vote in a federal election until after they have been
released from prison. See Roach v Electoral Commissioner (2007) 233 CLR 162.

372 See also Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper,
September 2009) 83-84. It is not a continuing disqualification following the completion of the relevant sentence: Re Culleton
(No 2) (2017) 263 CLR 176, [19], [65]. See the recent critical discussion of the eligibility of Mr Spiers to run for State Parliament, an
example often raised with bemusement to SALRI. Mr Spiers when a MP was convicted in April 2025 of supplying a controlled drug
and fined $9,000 and sentenced him to 37 hours community service. He resigned from Parliament, but ran for the seat of Black
(unsuccessfully) as an Independent candidate in the March 2026 election. See Thomas Kelsall, ‘David Speirs not Entitled to Public
Campaign Funding, Electoral Commission Says’, ABC News (online, 23 January 2026), <https:/www.abc.net.au/news/2026-01-23/
david-speirs-not-entitled-to-campaign-funding-commission-says/ 106252588>; Thomas Kelsall, ‘David Speirs sees “Pathway” to
Standing for Election amid Eligibility Questions’, ABC News (online, 29 January 2026), <https://www.abc.net.au/news/2026-01-29/
david-speirs-pathway-to-election-amid-eligibility-questions/106281982>; William Ton, ‘Rules Questioned as ex-Liberal Leader Eyes
Return as MP’, Canberra Times (online, 28 February 2026) <https://www.canberratimes.com.au/story/9186143/rules-questioned-
as-ex-liberal-leader-eyes-return-as-mp/>; David Simmons, ““Second Chances are not Easily Given”: David Speirs to Run in State
Election’, In Daily (online, 27 February 2026) <https://www.indailysa.com.au/news/just-in/2026/02/27/second-chances-are-not-
easily-given-david-speirs-to-run-in-state-election>.
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Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
83-84.

Law Reform Commission of Hong Kong, Juries Sub-Committee, Criteria for Service as Jurors (Consultation Paper, 2008) [5.25].
New Zealand Law Commission, Juries in Criminal Trials: Part One (Preliminary Paper No 32, 1998) 85 [342].
Brian Kalt, ‘The Exclusion of Felons from Jury Service’ (2003) 53(1) American University Law Review 65, 118-124.

Eli Levine, ‘Note, Does the Social Contract Justify Felony Disenfranchisement’ (2009) 1 Washington University Jurisprudence
Review 193, 203; Green v Board of Elections of New York, 380 F2d 445, 451 (2d Cir 1967); Roach v Electoral Commissioner (2007)
233 CLR 162, [23] (Gleeson CJ), [90] (Gummow, Crennan and Kirby JJ). See further below [2.6.33]-[2.6.42].

Parliament of Victoria, Law Reform Committee, Jury Service in Victoria (Final Report, 1997) vol 1, [3.15]; New Zealand Law
Commission, Juries in Criminal Trials: Part One (Preliminary Paper No 32,1998) 81 [320]; New South Wales Law Reform
Commission, Jury Selection (Report No 117, 2007) 36-37 [3.3]; Law Reform Commission of Western Australia, Selection, Eligibility
and Exemption of Jurors (Discussion Paper, September 2009) 83.

New Zealand Law Commission, Juries in Criminal Trials (Report No 69, 2001) 73 [179]; New South Wales Law Reform Commission,
Jury Selection (Report No 117, 2007) 36-37 [3.3]-[3.5]; Law Reform Commission of Western Australia, Selection, Eligibility and
Exemption of Jurors (Discussion Paper, September 2009) 84.

New Zealand Law Commission, Juries in Criminal Trials: Part One (Preliminary Paper No 32,1998) 85 [342]. ‘The need for
the appearance of justice is probably the strongest argument in favour of the retention of this exclusion’: New Zealand Law
Commission, Juries in Criminal Trials (Report No 69, 2001) 73 [179].

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
84.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 29.
Ibid.
Ibid; Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Pape, 2009) 36.

Anna Roberts, ‘Casual Ostracism: Jury Exclusion on the Basis of Criminal Convictions’ (2013) 98(2) Minnesota Law Review 592,
629-634; New Zealand Law Commission, Juries in Criminal Trials: Part One (Preliminary Paper No 3, 1998) 85 [340]; New Zealand
Law Commission, Juries in Criminal Trials (Report No 69, 2001) 73 [181]; Royal Commission on Criminal Justice, Report (Cm 2263,
1993) 132-133. The English Royal Commission questioned whether the role played by a juror with previous convictions differed
from the role played by other jurors in any significant way. Nevertheless, the Royal Commission concluded that any reform of

the law in England would require research on the influence of such jurors on verdicts. ‘There is no statistical evidence to suggest
that people with convictions are less likely to be impartial and objective’: New South Wales Law Reform Commission, Criminal
Procedure: The Jury in a Criminal Trial (Discussion Paper No 12,1985) 72 [3.21].

‘The risk of bias, on the face of it, would seem to be small where the person was convicted of a minor offence and/or given a non-
custodial sentence such as a good behaviour bond, a fine, or simply a driver’s licence disqualification. The Commission invites
submissions as to whether such offenders should continue to be disqualified from jury service’: New South Wales Law Reform
Commission, Criminal Procedure: The Jury in a Criminal Trial (Discussion Paper No 12,1985) 72 [3.21].

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 29.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
82. See also NSW Law Reform Commission, Jury Service (Issues Paper No 28, 2006) 45 [4.11]; New South Wales Law Reform
Commission, Jury Selection (Report No 117, 2007) 41-42 [3.19].

WR Cornish, ‘Report of the Departmental Committee on Jury Service’ (1965) 28 Modern Law Review 577, 580. ‘Where and how to
draw the excluding line is a difficult question and brought forth a wide variety of suggestions from witnesses’: at 580.

Lord John Morris, Report of Departmental Committee on Jury Service (Cmnd 2627, 1965) [140].

NSW Law Reform Commission, Jury Selection (Report No 117) (2007) 37 [3.5]; Lord Morris, Report of Departmental Committee on
Jury Service (Cmnd 2627,1965) [131]; New Zealand Law Commission, Juries in Criminal Trials (Report No 69, 2001) 73-74 [181]. The
New Zealand Law Commission referred to the emphasis on the ‘reintegration’ of offenders and considered that exclusion from jury
service could be viewed as a legal barrier to social and civic participation. The New Zealand Law Commission noted that a criminal
conviction should not stand as a continuous reminder to offenders that they are not allowed to actually reintegrate into society.
Disqualification from jury service in this regard might persuade persons with previous convictions that any effort to re-integrate is
futile: at 74 [181].

Tasmanian Department of Justice, Review of Juries Act 1899 (Issues Paper, 1999) 4.

Anna Roberts, ‘Casual Ostracism: Jury Exclusion on the Basis of Criminal Convictions’ (2013) 293 Minnesota Law Review 592,
610-614. ‘The tension lies in both the removal of an opportunity for civic inclusion and the message about the unfitness of those
with criminal convictions that is sent both to those excluded and to those included’: at 610.

Judge Nathan Jarro, ‘An Aboriginal Perspective (from the Bench): the Mayo Lecture for 2024, 27 September 2024, (2024) 30 James
Cook University Law Review 1, 14-16; Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024)
2 Judicial Quarterly Review 41, 47-51.

‘The risk of bias, on the face of it, would seem to be small where the person was convicted of a minor offence and/or given a
non-custodial sentence such as a good behaviour bond, a fine, or simply a driver’s licence disqualification: New South Wales Law
Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Discussion Paper No 12, 1985) 72 [3.21].

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlIJA, June 2023) 25-26. Over three years from 2023 to 2025, SALRI was told that 18,354 persons were disqualified by a
court order. This excludes driving disqualifications due to unpaid fines. See below [6.7.21].

Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40,
49-50.

New South Wales Law Reform Commission, Jury Selection (Report No 117, September 2007) 52 [3.54].

South Australia as with other States allows driving disqualification or suspension as an administrative option to enforce unpaid
fines. Loss of driving licence through fine default is ‘common’. In March 2016, 26,463 persons were suspended from driving in NSW
owing to unpaid fines: ALRC, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander
Peoples (Discussion Paper No 84, 2017) 126 [6.77]. Indigenous people are disproportionally affected by driving disqualification due
to unpaid fines: at 127 [6.80]-[6.82].

This is compounded if the disqualification from driving arises from an unpaid fine that has nothing to even do with even driving.
The ALRC noted Indigenous people even disqualified from driving for unpaid fines for fishing without a permit: Ibid 127 [6.80].
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The rationale was to exclude those who would be unable to ‘point to their own good character and general fitness for the task’ of
jury service: New South Wales, Parliamentary Debates, Legislative Council, 2 March 1977, 4647 (Hon DP Landa). Driving under the
influence of alcohol was seen as ‘a highly anti-social act which rarely reaches the stage of a gaol sentence unless it has resulted

in either the death of or serious injury to an innocent third party’ and in ‘the Government’s view it is better to err on the side of
caution in respect of these persons than to err on the side of indulgence. | believe that the exclusion is merited, for a balance is
then struck between the right of the prosecution and the right of the accused to have a fair and impartial jury’: New South Wales,
Parliamentary Debates, Legislative Council, 3 March 1977, 4751-4752. See further below [6.4.3]-[6.4.17].

Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40, 47.
New South Wales Law Reform Commission, Jury Selection (Report No 117, 2007) 53-54 [3.60].

The Aboriginal and Torres Strait Islander Legal Service (QId) Ltd, for instance, told the Queensland Law Reform Commission that
‘a person with a spent conviction should not be excluded from participating on a jury’ as ‘such exclusion raises discrimination
issues and ignores the philosophy behind sentencing a person to punishment and rehabilitation so that the person can return to
the community and participate in all aspects of community life as a fully functional citizen”: Queensland Law Reform Commission,
A Review of Jury Selection (Report No 68, February 2011) 110 [6.139]. This is valid premise. See below [6.6.25]-[6.6.26].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 87-89 [6.58]-[6.55], 109-110
[6.135]-[6.139], 113 [6.150]-[6.151], rec 6-3.

Law Reform Commission of Ireland, Jury Service (Consultation Paper No 61, 2010) [5.21]; Law Reform Commission of Hong Kong,
Criteria for Service as Jurors (Report, 2010) [5.30]-[5.31], rec 3. ‘It would, however, be against the spirit of the Rehabilitation of
Offenders Ordinance (Cap 297) if a person whose criminal conviction was regarded as ‘spent’ under the Ordinance were to be
excluded from jury service’: at [5.31].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 110 [6.137].
Law Reform Committee, Parliament of Victoria, Jury Service in Victoria (Final Report, 1997) vol 1, [3.29].

See also Parliament of Victoria, Law Reform Committee, Jury Service in Victoria (Final Report, 1997) vol 1, [3.20]; New South Wales
Law Reform Commission, Jury Selection (Report No 117, 2007) 44 [3.27].

New South Wales Law Reform Commission, Jury Service (Issues Paper No 28, 2006) 46 [4.14].

Parliament of Victoria, Law Reform Committee, Jury Service in Victoria (Final Report, 1997) vol 1, [3.20]. For example, in South
Australia aggravated criminal trespass to a place of residence (known as burglary elsewhere) carries a maximum sentence of life
imprisonment, though this may only be to a shed or garage.

See further below [6.6.10]-[6.6.14].

Lord Morris, Report of Departmental Committee on Jury Service (Cmnd 2627, 1965) 44-45. See also New South Wales Law
Reform Commission, Jury Selection (Report No 117, 2007) 44 [3.27].

Law Reform Commission, Parliament of Victoria, Jury Service in Victoria (Final Report, 1997) vol 1, [3.30].

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
84.

See rec 15. See also below [6.6.11].

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
83.

Patricia Cullen et al, ‘Challenges to Driver Licensing Participation for Aboriginal People in Australia: a Systematic Review of the
Literature’ (2016) 15(1) International Journal for Equity in Health 134, 139. See also Thalia Anthony and Harry Blagg, Addressing
the “Crime Problem” of the Northern Territory Intervention: Alternate Paths to Regulating Minor Driving Offences in Remote
Indigenous Communities, Report to the Criminology Research Advisory Council Grant: CRG 38/09-10 (Criminology Research
Advisory Council, June 2012).

Australian Law Reform Commission, Pathways to Justice-Inquiry into the Incarceration Rate of Aboriginal and Torres Strait
Islander Peoples (Report No 133, 2018) 413-422 [12.130]-[12.166].

Law Reform Commission of Western Australia, Aboriginal Customary Laws (Discussion Paper, December 2005) 105-106; Patricia
Cullen et al, ‘Challenges to Driver Licensing Participation for Aboriginal people in Australia: a Systematic Review of the Literature’
(2016) 15(1) International Journal for Equity in Health 134. ‘Driver licence related offences affect Aboriginal and Torres Strait Islander
communities, particularly where regionally or remotely located. For example, the NSW Aboriginal Legal Service reported that,

in 2010 in NSW, 12% of people charged with driving while suspended or disqualified were Aboriginal and Torres Strait Islander
peoples. Of those charged with driving unlicensed, 21% were Aboriginal and Torres Strait Islander peoples. The NSW Bureau

of Crime Statistics and Research data shows that in 2016, Aboriginal and Torres Strait Islander peoples constituted 31% of all
people imprisoned for driving while suspended or disqualified. This is similar in other states and territories, and is particularly
high in the NT": Australian Law Reform Commission, Incarceration Rates of Aboriginal and Torres Strait Islander Peoples
(Discussion Paper No 84, 2017) 125-126 [6.75]. ‘Aboriginal and Torres Strait Islander peoples are over-represented in this prison
population, constituting 33% of all prisoners imprisoned with traffic and vehicle regulatory offences nationally—and 100% in the
NT”: Australian Law Reform Commission, Pathways to Justice-Inquiry into the Incarceration Rate of Aboriginal and Torres Strait
Islander Peoples (Report No 133, 2018) 415 [12.138].

Australian Law Reform Commission, Pathways to Justice-Inquiry into the Incarceration Rate of Aboriginal and Torres Strait
Islander Peoples (Report No 133, 2018) 414 [12.136]. ‘The consequences of driving without a licence can be serious and significant
for Aboriginal people and the communities in which they live. Not being able to drive can mean not being able to access vital
services, such as receiving medical treatment. Being caught driving without a licence can exacerbate financial hardship and result
in loss of employment and potential imprisonment’: at 415 [12.136], quoting NSW Council for Civil Liberties.

See generally Patricia Cullen et al, ‘Challenges to Driver Licensing Participation for Aboriginal People in Australia: a Systematic
Review of the Literature’ (2016) 15(1) International Journal for Equity in Health 134. As one study explains: ‘In regional and remote
towns of Australia compared to major cities there are fewer public transportations options, therefore having a valid driver licence
and access to private transport is essential for mobility, social inclusion and participation in critical activities such as employment
These geographical areas are often further associated with profiles of lower socioeconomic status and lower levels of average
household income which are known barriers to obtaining a driver licence and to ownership of a private vehicle. Higher proportions
of Aboriginal and Torres Strait Islander First Nations Australians reside in regional and remote areas than do non-Indigenous
Australians. Although poor data precludes robust estimates, the percentage of licence holders amongst eligible Aboriginal and
Torres Strait Islander population aged 16years and above is considerably lower than 70%, which is the observed rate amongst
eligible non-Indigenous Australians Transport disadvantage can therefore disproportionately impact Aboriginal and Torres Strait
Islander Australians and contribute to a cycle of licensing adversity, whereby people who have no licence have limited access to
health facilities, job options and study opportunities’: Bobby Porykal et al, ‘The Road beyond Licensing: the Impact of a Driver
Licensing Support Program on Employment Outcomes for Aboriginal and Torres Strait Islander Australians’ (2021) 21 BMC Public
Health 2146.
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See generally Patricia Cullen et al, ‘Challenges to Driver Licensing Participation for Aboriginal People in Australia: a Systematic
Review of the Literature’ (2016) 15(1) International Journal for Equity in Health 134; Thalia Anthony and Harry Blagg, Addressing
the “Crime Problem” of the Northern Territory Intervention: Alternate Paths to Regulating Minor Driving Offences in Remote
Indigenous Communities (Report, Criminology Research Advisory Council, June 2012)

See also Law Reform Commission of Western Australia, Aboriginal Customary Laws (Discussion Paper, December 2005) 105-106.
See Juries (General) Regulations 2013 (SA) sch 1.

See also Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario
Ministry of the Attorney General, 2013) 6 [32], rec 10.

See below [7.3.7] and rec 20. SALRI notes the contributions here of Claudia Light and Anita Brunacci.

Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario Ministry
of the Attorney General, 2013) 6 [32], rec 10. ‘amending [the summons] sent to prospective jurors to make the language as simple
as possible; (b) translate the questionnaire into First Nations languages as appropriate; (c) remove the wording threatening a fine
for non-compliance and replacing it with wording stating simply that Ontario law requires the recipient to complete and return the
form because of the importance of the jury in ensuring fair trials under Ontario’s justice system’: at rec 10.

Nathan Afilalo, Jury Representation in Canada: Systemic Barriers and Biases in the ‘Conscience of the Community, Report of the
Canadian Institute for the Administration of Justice (Preliminary Report, July 2018) 22.

See also Ethnic Communities’ Council of Victoria Inc, Submission to VLRC Jury Empanelment Reference (November 2013) 1-2,
[11-[5]. “... most research across Australia has shown that members of these communities display some degree of apprehension
at contact with the Australian legal system. Many of them come from countries with a history of corruption, discrimination and
abuse within the institutions of justice, destroying their confidence in legal system... culturally diverse communities still have low
levels of understanding of the Australian legal system. This is substantiated by feedback provided during community consultations
with African Australians by the Australian Human Rights Commission in 2009, indicating their lack of understanding of how

the Australian court system works. They also affirmed that courts were seen as intimidating by people from culturally diverse
communities” at 1-2 [3]-[4].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 420 [14.24], 442 [14.95]; Law
Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009) 131.
See also below [7.1.2]-[71.22].

See, for example, Law Reform Commission of Nova Scotia, Juries in Nova Scotia (Final Report, 1994) 18-20.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 439-444 [14.87]- [14.107]. See
also Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Final Report, April 2010) 141.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 4440 [14.88], 443 [14.103]. ‘While
the Commission agreed that the power to issue an infringement notice was appropriate, it concluded that this should not be done
automatically in response to all failures to attend. The Commission’s reasons included that a significant number of people do not
attend court as required because the summons was not served (or because it was served too late). Furthermore, in some regional
locations there is no postal delivery service and, therefore, unless mail is regularly collected from the post office the person is
unlikely to receive the juror summons in time. If such persons are automatically issued with an infringement notice, they may be
liable to licence suspension’: Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Final
Report, April 2010) 140.

New South Wales Law Reform Commission, Jury Service (Report No 117, 2009) 135 rec 33

The New South Wales Law Reform Commission recommended: ‘There should be an ongoing review of the adequacy of penalties
for people who do not respond to summonses for jury service, and a comprehensive system for following up those who fail to
comply with their obligations under the Jury Act’: New South Wales Law Reform Commission, Jury Selection (Report No 117,
September 2007) 167 rec 42.

Mr Edwardson of the South Australian Bar Association noted to SALRI that in all likelihood that, whilst self-employed or affluent
individuals would simply pay any expiation notice to avoid the ‘hassle’ of jury service, low income individuals (especially from
Indigenous communities) would be those most likely to receive an expiation notice and not pay and the resulting enforcement
action for unpaid fines will perversely often led to driving disqualification.

Juries Commissioner v Slattery [2017] VSC 3.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 263-267 [9.45]-[9.54], 272-274
[9.73]-[9.86]. See further below [4.2.25]-[4.2.26], [4.3.15].

New South Wales Law Reform Commission, Jury Service (Report No 117, 2009) 135 rec 33. There are no such current guidelines.
The South Australian Sheriff was unconvinced such guidelines were necessary. He told SALRI that s 16 of the Juries Act 1927 (SA)
already provides his Office with a discretionary framework to properly assess individual circumstances on their merit and also
allows for ‘a broad range of personal circumstances to be considered, including cultural obligations where these are raised and
substantiated... To conclude, our approach is centred on the legislation which provides sufficient room to manoeuvre without
having to write a policy to accommodate it SALRI can see the logic of this approach. See below [4.3.15].

A1998 South Australian study gave two examples, An Indigenous woman was excused jury service in Port Augusta after telling the
Deputy Sheriff she should not judge an Aboriginal person from a different cultural background; ...also being Aboriginal | think it
might clash with different cultures if the court case is about another Aboriginal person and being against my religion”: Mark Israel
and Suzi Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter? (Report, Division of State Aboriginal
Affairs South Australia, 1998) 51. In another instance, ‘an Aboriginal woman asked to be excused from jury service in Adelaide
because she was under pressure from her family that she did not become part of the very system which they saw as part of the
colonial apparatus which had historically, and continues to oppress Aboriginal people’: at 91.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
47; Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 33.

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) rec 11-4. See also at: 372 [11.89]-
[11.92].

Debwewin Jury Review Implementation Committee, Progress Report, September 2013 to March 2015 (March 2015); Debwewin
Jury Review Implementation Committee (Report, April 2018). ‘The educational programs should be specifically tailored for these
communities, and should be delivered in a way that is culturally appropriate. They should use a variety of methods, materials

and media, such as radio programs, videos and promotional visits to the Indigenous communities. They should also include
presentations by Indigenous lawyers and Indigenous community leaders. Community Justice and other Indigenous groups should
also be approached to assist in the design and implementation of these programs’”: Queensland Law Reform Commission, A
Review of Jury Selection (Report No 68, February 2011) 372 [11.81]

Judge Nathan Jarro, ‘An Aboriginal Perspective (from the Bench): the Mayo Lecture for 2024, 27 September 2024, (2024) 30 James
Cook University Law Review 1, 20-21.
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See also Australian Institute of Criminology, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia
(Report No 87, 2007) 69, 178-179.

See also lbid 75.

Ethnic Communities’ Council of Victoria Inc, Submission to VLRC Jury Empanelment Reference (November 2013) 2-3 [6.1]. ...
an important part of orientation sessions should be devoted to peremptory challenges, its purpose and examples of reasons
for exercising this type of challenge. In addition, the sessions should be as interactive as possible and should be conducted with
a smaller number of participants (between 20 and 40 people), creating a less intimidating atmosphere and providing greater
opportunity for people from these communities to ask questions!

As all jury trials in South Australia are conducted in the English language it is a requirement under s 11(b) of the Juries Act 1927 (SA)
provides for jurors to have a sufficient understanding of English to participate as a juror, for this reason SALRI is of the view that
induction material does not need to be provided in alternate languages. This will act as an assessment for jurors as to whether
they feel they will be able to understand the trial process. However, SALRI is of the view, noting the significant importance of the
jury system in a person’s civic role and need for a representative jury, that material encouraging jury participation and explaining
the jury process (see rec 22) should be available in multiple languages, including Indigenous languages.

Section 11(a) of the Juries Act 1927 (SA) provides a person is ineligible for jury service if they are ‘mentally or physically unfit to
carry out the duties of a juror’. SALRI considers that all South Australians who are able to fulfil the obligations of a juror, should
have the opportunity to serve as jurors. In accordance with s 11(a), the presence of a disability should not preclude jury service and
SALRIis of the view that jury induction material should accommodate a potential juror to the extent they are able to satisfy their
juror obligations. This could include information being provided in written and audio formats, using simple language and providing
information about supports (physical and psychological) for jurors. If, despite these accommodations, a juror cannot comprehend
the induction material, this may indicate that the individual is ineligible for jury service under s 11(a). See Law Reform Commission
of Ireland, Jury Service (Consultation Paper No 61, 2010) 89-112 [4.01]-[4.75]. See also above [1.2.3].

See also Jemma Holt, Jurors, Social Media and the Right of an Accused to a Fair Trial (Report No 30, Tasmania Law Reform
Institute, 2020) rec 1.

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023) 32-36; Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent
Review (Report, Ontario Ministry of the Attorney General, 2013) 39-40 [155]-[156], rec 15. ‘The point of this is that, if every change
in the Report is implemented to its fullest, First Nations jury service could still be significantly undermined through discriminatory
use of peremptory challenges’”: at rec 15. See also below [9.1.3].

New South Wales Law Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Discussion Paper No 12, 1985) 91
[4.10].

Victorian Law Reform Commission, Inclusive Juries: Access for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision
(Report, 2023) 193 [17.7].

R v Sherratt [1991] 1 SCR 509, 532-533; Law Reform Commission of Ireland, Jury Service (Consultation Paper, March 2010) 163-
166 [6.43]-[6.49]; Victorian Law Reform Commission, Jury Empanelment (Consultation Paper, 2013) 22 [3.50]-[3.51]. ‘The following
rationales are commonly given for the existence of the peremptory challenge: removing biased jurors; allowing the parties, in
particular the defendant, to have some control over the composition of the jury, enabling greater acceptance of the jury’s verdict
as fair; and influencing the representation of different community groups in a positive manner to include minorities (although this
could be considered an aspect of the second rationale)’: New Zealand Law Commission, Juries in Criminal Trials, Part 1 (Discussion
Paper, July 1998) 98 [391].

Law Reform Commission of Ireland, Jury Service (Report No 107, 2013) 39 [3.26]. See also R v Chouhan [2021] 2 SCR 136, [188]
Abella J quoting an Intervener, the South Asian Bar Association: ‘It is often impossible to articulate a specific reason why a juror
might not be suitable, and it may come down to an unfriendly glance, a suspicious glare, or an unwillingness to look at the accused
at all. Peremptory challenges gave people of colour at least some say in who would make it on to their often all-white juries — even
if it provided no guarantee that the people who attended court for jury duty would actually look like them. One plain example in
Chouhan was a potential juror who stuck her middle finger up in a ‘rude gesture’ at the accused: at [216].

Law Reform Commission of New Zealand, Juries in Criminal Trials (Report No 69, 2001) 89 [229].

Queensland Criminal Justice Commission, Report by the Honourable WJ Carter QC on His Inquiry into the Selection of the Jury
for the Trial of Sir Johannes Bjelke-Petersen (Report, 1993) 479-480. SALRI also heard in Mount Gambier and Port Augusta where
parties and witnesses often know of each other, this right is of value. However, this may need to be qualified even in the context of
Adelaide. As a former South Australian Sheriff said, ‘Adelaide is really a big country town and it is not unusual for potential jurors to
find they to know some key participants’: Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the Composition of
the Jury Matter? (Report, Division of State Aboriginal Affairs South Australia, 1998) 52.

Law Commission of New Zealand, Juries in Criminal Trials: Part One (Preliminary Paper No 32, 1998) 100 [397].
Law Reform Commission of Ireland, Jury Service (Report No 107, 2013) 38-39 [3.22].
New South Wales Law Reform Commission, Jury Selection (Report No 117, September 2007) 176 [10.25].

Ibid 177 [10.28]; Victorian Law Reform Commission, Jury Empanelment (Consultation Paper, 2013) 27 [3.88]-[3.89]; Mark Findlay
et al, Jury Management in New South Wales (Report, AlJA, 1994) 50-52. One County Court judge questioned to the VLRC whether
the law should continue to facilitate the exclusion of prospective jurors on bases which would amount to prohibited discrimination
in other spheres of life” Victorian Law Reform Commission, Jury Empanelment (Final Report No 27, May 2014) 37-38 [3.128].

New Zealand Law Commission, Juries in Criminal Trials (Report No 69, February 2001) 84 [214]. In fact, there is no recorded
indication that the exercising of peremptory challenges has any actual impact on the outcome of the trial or provides any benefit to
the exercising party. See Victorian Law Reform Commission, Jury Empanelment (Consultation Paper, 2013) 28 [3.101]. Additionally,
there is no evidence that the parties’ assessment of a juror’s potential prejudice, determined in a short time and based on little
details, has any substance or merit. See NSW Law Reform Commission, Jury Selection (Report No 117, 2007) 179 [10.37].

Western Australia, Parliamentary Debates, Legislative Assembly, 22 February 2011, 842 (Hon C Porter).

Andrew Choo and Jill Hunter, ‘Gender Discrimination and Juries in the 20th Century: Judging Women Judging Men’ (2018) 22(3)
International Journal of Evidence and Proof 192, 193-198; Law Reform Committee, Parliament of Victoria, Jury Service in Victoria
(Final Report, 1997) vol 3, [3.34], [3.78]-[3.79]; Victorian Law Reform Commission, Jury Empanelment (Consultation Paper, 2013)
25 [3.71]-[3.75]; Victorian Law Reform Commission, Jury Empanelment (Report No 27, May 2014) 33-34 [3.97]-[3.104], 54 [3.250].
‘[the court] data shows that the rate of challenges to women at criminal trial empanelments is double that of challenges to men.
For every man challenged, two women are challenged. This pattern was consistent over 2011-12 and 2012-13": at 33 [3.100]. This
pattern has continued. The Juries Commissioner told the VLRC that ‘in 2018 and 2019, 69.5% of peremptory challenges were made
against women, compared with 30.5% against men, and juries were made up of 46.6% women and 53.4%": Victorian Law Reform
Commission, Inclusive Juries—Access for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision (Report, July 2022) 36
n 59.
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Aboriginal Justice Inquiry of Manitoba, The Justice System and Aboriginal People, (Report, 1991) vol 1, 384-385; Law Reform
Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009) 47;
Queensland Law Reform Commission, A Review of Jury Selection (Discussion Paper No 69, 2010) 345 [10.114]; Jacqueline Horan,
Juries in the 21st Century (Federation Press, 2012) 31-35; Cynthia Petersen, ‘Institutionalised Racism: The Need for Reform of the
Criminal Jury Selection Process’ (1993) 38 McGill Law Journal 147,172-176; R v Chouhan [2021] 2 SCR 136, 162 [2],171-172 [22], 179
[41]-[42] (Moldaver and Brown JJ), 246 [201]-[203] (Abella J).

Kyle Edwards, ‘Gerald Stanley Trial Aftermath: How to avoid Appointing All-White Juries’, Maclean’s (online, 12 February 2018)
<https://www.macleans.ca/news/gerald-stanley-trial-aftermath-how-to-avoid-appointing-all-white-juries/>.

Victorian Law Reform Commission, Jury Empanelment (Report No 27, May 2014) 52 [3.211]; Law Reform Commission of Western
Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 22-23; New Zealand Law Commission, Juries in
Criminal Trials (Report No 69, February 2001) 88-89 [226], [229]; Law Reform Commission of Ireland, Jury Service (Report No 107,
April 2013) 209, 41 [3.37].

Queensland Law Reform Commission, Working Paper on Legislation to Review the Role of Juries in Criminal Trials (Working Paper
28,1984) 125; New South Wales Law Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Discussion Paper No 12,
1985) 95-96 [4.16]-[4.17]; New South Wales Law Reform Commission, Criminal Procedure: the Jury in a Criminal Trial (Report No
48,1986) [266]; New South Wales Law Reform Commission, Jury Selection (Report No 117, 2007) 181 [10.42]; Victorian Law Reform
Commission, Jury Empanelment (Report No 27, May 2014) 52 [3.211]; Law Reform Commission of Western Australia, Selection,
Eligibility and Exemption of Jurors (Report No 99, 2010) 22-23; Queensland Law Reform Commission, A Review of Jury Selection
(Report No 68, February 2011) 324 [10.150], 325 [10.154]; New Zealand Law Commission, Juries in Criminal Trials, Part 1 (Discussion
Paper No 32, July 1998) 104 [416]-[417]; New Zealand Law Commission, Juries in Criminal Trials (Report No 69, February 2001)
88-89 [226], [229]; Law Reform Commission of Ireland, Jury Service (Report No 107, April 2013) 209, 41 [3.37]; Victorian Law
Reform Commission, Inclusive Juries—Access for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision (Report, July
2022) xxi [39],198-199 [17.42]-[17.46]; Law Reform Commission of Ireland, Jury Service (Consultation Paper No 61, 2010) 167 [6.52];
Law Reform Commission of Ireland, Jury Service (Report No 107, 2013) 41 [3.36].

NSW Law Reform Commission, Jury Selection (Report No 117, 2007) 181 [10.42]. *... we do not propose to make any general
recommendation concerning its retention. We do, however, draw attention to the issues surrounding its use and, in the light
thereof, suggest that one minor amendment be introduced, and that its use be monitored with a view to its eventual abolition if it is
assessed as not serving any legitimate purpose’: at: 175 [10.20].

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 21. For example,
the potential juror glares at the accused or appear visibly distressed upon hearing the details of the charges. See Victorian Law
Reform Commission, Jury Empanelment (Report No 27, May 2014) 54 [3.131]-[3132].

This has emerged from SALRI's research and observations. It is clear the barriers to Indigenous juror participation overwhelmingly
arise before any potential Indigenous juror ever enters a court. See below [2.3.7].

New South Wales Law Reform Commission, Criminal Procedure: the Jury in a Criminal Trial (Report No 48, 1986) [266]; New
Zealand Law Commission, Juries in Criminal Trials, Part 1: a Discussion Paper (Preliminary Paper No 32, July 1998) 104 [4.16];
Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 314 [10.111]. Challenges for cause
are viewed as costly, time-consuming and ineffective.

The Northern Territory, for example, allows 12 challenges per party in an offence carrying life imprisonment. This could allow an
entire potential jury to be rejected. The move in Australia and elsewhere has been to limit the number of such challenges.

See, for example, Jury Act 1995 (QId) s 48.

Cf Northern Territory Law Reform Committee, Report on the Review of the Juries Act (Report No 37, March 2013) 17; Jill Hunter,
Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40, 46 discussing
R v LF (No1)[2022] NSWDC 91.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
34; Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 25-26; rec 4.
Section 42 of the Jury Act 1995 (QIld), for example, provides that the prosecution has the right to peremptory challenge the same
number of prospective jurors as the total number available to all accused in trials involving more than one accused.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 25-26.

See, for example, New South Wales Law Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Report No 48,
1986) [4.78]; New South Wales Law Reform Commission, Jury Service (Report No 117, 2009) 178 [10.30], 178-179 [10.33]; New
Zealand Law Commission, Juries in Criminal Trials, Part 1 (Preliminary Paper No 32, July 1998) 104-105 [4.19]-[4.22]; Law Reform
Commission of Ireland, Jury Service (Report No 107, April 2013) 41-42 [3.38]-[3.39]; Law Reform Commission of Ireland, Jury
Service (Consultation Paper No 61, 2010) 167-168 [6.57]-[6.58]; Queensland Law Reform Commission, A Review of Jury Selection
(Report No 68, February 2011) 310-311 [101.02]-[10.103], 321 [10.133]; Victorian Law Reform Commission, Inclusive Juries—Access
for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision (Report, July 2022) 196 [17.26], 197 [17.32]-[17.34].

Such guidelines may be public (see, for example, Attorney-General’s Guidelines on Exercise by the Crown of its Right to Stand-by
(1989) 88 Cr App R 123; Commonwealth DPP, National Legal Directions: Jury Issues (November 2021)) or internal. In 1996, it was
said of Victoria: ‘there is already a procedure for the exercise of peremptory challenges which is contained in the organisation’s
Office Manual. However, this procedure is contained in an internal document and is not readily available to members of the public’
Parliament of Victoria, Law Reform Committee, Jury Service in Victoria (Report, 1997) vol 1, [6.43].

Attorney-General’s Guidelines on Exercise by the Crown of its Right to Stand-by (1989) 88 Cr App R 123. These guidelines

were introduced by the Attorney-General after peremptory challenges were abolished. These outline the acceptable uses of
challenges for cause and stand asides to ensure that jurors who are ‘manifestly unsuitable’ are removed, but to also ensure that
challenges are not used ‘in order to influence the overall composition of a jury or with a tactical advantage’ Amy Wilson, ‘The End
of Peremptory Challenges: A Call for Change through Comparative Analysis’ (2009) 32(1) Hastings International and Comparative
Law Review 363, 365. One of the authors in 14 years of prosecution practice in England never saw a jury stood aside.

Parliament of Victoria, Law Reform Committee, Jury Service in Victoria (Report, 1997) vol 1, [6.42]-[6.45], rec 81; Victorian Law
Reform Commission, Jury Empanelment (Report No 27, May 2014) 21-22 [3.9]-[3.16]. In the words of Kirby J: ‘Modern prosecutorial
guidelines of the DPP forbid challenges, including peremptory challenges, on the basis of prejudice, inherent characteristics or
generic considerations of potential jurors shared in common with many citizens’: Katsuno v R (1999) 190 CLR 40, [101], citing,

at n 129, the Director of Public Prosecutions (Cth), Director’s Policy in Relation to Jury Selection (Policy 4.5.1). ‘The use of the
peremptory challenge by the Crown to influence the composition of the jury so that it will be more favourable to the Crown is a
tactic which places Crown counsel into the ring of battle when arguably the Crown should be seen to be objective and above the
fray’: New South Wales Law Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Discussion Paper No 12, 1985)
96 [4.17].
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Parliament of Victoria, Law Reform Committee, Jury Service in Victoria (Final Report, 1996) vol 1 [6.38]-[6.39]. ‘Prosecutors

must not be seen to be challenging potential jurors for tactical reasons in order to obtain a favourable jury. Rather, in fulfilling its
“traditional role as the guardian of due process’ the Crown should only stand aside a prospective juror in the interests of justice”
at [6.39].

Jacqueline Horan and Jane Goodman-Delahunty, ‘Challenging the Peremptory Challenge System in Australia’ (2010) 34 Criminal
Law Journal 167,178.

Victorian Law Reform Commission, Jury Empanelment (Report No 27, May 2014) 52 [3.2.36].
Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Report No 99, 2010) 21.

Law Reform Committee, Parliament of Victoria, Jury Service in Victoria (Report, 1997) vol 3, [3.34], [3.78]-[3.79]; Victorian Law
Reform Commission, Inclusive Juries—Access for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision (Report, July
2022) 36 n 59.

See, for example, R v Smith in 1981 (discussed in Neil Rees, ‘R v Smith (Criminal Trial- Receiving Stolen Goods- Selection of Jury -
Trial Judge's Power to Discharge Jury)’ (1982) 1(3) Aboriginal Law Bulletin 11; Australian Law Reform Commission, The Recognition
of Aboriginal Customary Laws (Report No 31,1986) vol 1, [593]-[594]); R v Stanley [2018] SKQB 27; Cynthnia Petersen,
‘Institutionalised Racism: The Need for Reform of the Criminal Jury Selection Process’ (1993) 38 McGill Law Journal 147,172-176; R
v Chouhan [2021] 2 SCR 136, 162 [2], 171-172, [22], 179 [41]-[42] (Moldaver and Brown JJ), 246 [201]-[203] (Abella J).

Victorian Law Reform Commission, Inclusive Juries—Access for People Who Are Deaf, Hard of Hearing, Blind or Have Low Vision
(Report, July 2022) 195 [17.20]-[17.21], 197 [17.29]-[17.30].

See, for example, Mark Israel and Suzi Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter? (Report,
Division of State Aboriginal Affairs South Australia, 1998) 56-57; Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black
and White: Barriers to Indigenous Representation on Juries (Report, AlJA, June 2023) 12-15; Queensland Law Reform Commission,
A Review of Jury Selection (Report No 68, February 2011) 357 [11.27], 362 [11.35], 370 [11.69]. ‘A number of different factors appear to
contribute to the apparent under representation of Indigenous people on juries. The major reason would seem to follow, obviously
enough, from the above data: Indigenous people often fall outside the jury district boundaries and thus do not appear on any jury
lists: at 362-363 [11.37].

New South Wales Law Reform Commission, Jury Selection (Report No 117, September 2007) 26 [2.20]; Queensland Law Reform
Commission, A Review of Jury Selection (Discussion Paper No 69, June 2010) 59 [4.18], 137 [6.12], 166 [6.116]; Queensland Law
Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 57 [4.54], 75 [6.14]; Jill Hunter and Sharleigh
Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries (Report, AlJA, June 2023)
16-19.

Australian Institute of Criminology, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia (Report No 87,
2007) 177; Parliament of Australia, House of Representatives Joint Committee on Electoral Matters, Civics and Electoral Education
(Report, 2007) [5.5].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 76 [6.18]. See also Jill Hunter and
Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries (Report, AlJA, June
2023)18-19.

Mark Findlay et al, Jury Management in New South Wales (Report, AlJA, 1994) 61-62. See below [5.2.4]

New South Wales Law Reform Commission, Criminal Procedure: The Jury in a Criminal Trial (Report No 48, 1986) [4.8]-[4.9].

Queensland Law Reform Commission, A Review of Jury Selection (Report No 68, February 2011) 366; Keith Hogg, ‘Seeing Justice
Done: Increasing Indigenous Representation on Canadian Juries’ (2021) 26 Appeal 51367 [11.49].

Northern Territory Law Reform Commission, Report on the Review of the Juries Act (Report No 37, March 2013) 46.

Ibid 47.

Law Reform Commission of Western Australia, Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009)
47.

Mark Israel, ‘Ethical Bias in Jury Selection in Australia and New Zealand’ (1998) 26 International Journal of the Sociology of Law 35.
Ibid.

Lord Morris, Report of Departmental Committee on Jury Service (Cmnd 2627, 1965) [59].

New South Wales, Report of the NSW Jury Task Force (Report, 1993) 13.

Richard Re, “Re-justifying the Fair Cross-Section Requirement: Equal Representation and Enfranchisement in the American
Criminal Jury”, (2007) 116 Yale Law Journal 1568, 1574.

Cheatle v R (1993) 177 CLR 541, 560 [19].

Thalia Anthony and Craig Longman, ‘Blinded by the White: A Comparative Analysis of Jury Challenges on Racial Grounds’ (2017)

6(3) International Journal for Crime, Justice and Social Democracy 25, 28-29; Parliament of Victoria, Law Reform Committee, Jury
Service in Victoria (Report, 1997) vol 1, [2.22].

New South Wales, Report of the NSW Jury Task Force (1993) at 23. See also Mark Findlay et al, Jury Management in New South
Wales (Report, AlJA, 1994) 173; New South Wales Law Reform Commission, Jury Service (Issues Paper No 28, 2006) 10 [1.30];
Supreme Court of Queensland, Litigation Reform Commission, Reform of the Jury System in Queensland (Report, 1993) 3-4.

Parliament of Victoria Law Reform Committee 1997: [1.20]; Queensland Law Reform Commission A Review of Jury Selection
(Report No 68, 2011) 68.

Arie Freiberg, Jury Selection in Trials of Commonwealth Offences’ in Mark Findlay and Peter Duff (eds), The Jury Under Attack
(Butterworths, London, 1988) 112, 113.

Russell Goldflam, ‘The White Elephant in the Room: Juries, Jury Arrays and Race’ (2011) 7(26) Indigenous Law Bulletin 35, 37; Law
Reform Commission of Western Australia, Aboriginal Customary Laws: The Interaction of Western Australian Law with Aboriginal
Law and Culture (Discussion Paper, December 2005) 231.

David Plater and John Williams, ‘The South Australian Law Reform Institute a Decade On: “May You Continue Well into the Future™
(2022) 43(1) Adelaide Law Review 37, 65-71.

Jill Hunter and Sharleigh Crittenden, The Australian Jury in Black and White: Barriers to Indigenous Representation on Juries
(Report, AlJA, June 2023). See also Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024)
2(2) Judicial Quarterly Review 40.

Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario Ministry
of the Attorney General, 2013). See also Debwewin Jury Review Implementation Committee, Progress Report, September 2013 to
March 2015 (Report, March 2015); Debwewin Jury Review Implementation Committee, Final Report (Report, April 2018).
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Dean of Law, Adelaide Law School, College of Business and Law, Adelaide University.

A 2007 study quoted a jury administrator as follows: ‘| think it's very good within South Australia - we have receptive judges who
will account for jurors and their wellbeing. We have a jury manager who's very client- orientated with regards to jurors and their
wellbeing. The Sheriff's officers as well that are attached to the supreme and criminal courts in South Australia are hand-picked
from our recruits who we believe have good customer relations as well. So | think they all add to a body of people who work for
jurors’: Australian Institute of Criminology, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia (Report
No 87,2007) 75.

SALRI agrees that, whilst not the sole solution, ‘increasing Indigenous representation on the electoral roll may be one of the most
important means for improving Indigenous representation on juries,: Queensland Law Reform Commission, A Review of Jury
Selection (Report No 68, February 2011) 76 [6.18].

In forming this committee, SALRI suggests that this committee could be comprised of representatives of the Courts
Administration Authority, the Attorney General's Department, the Law Society of South Australia, the Bar Association of South
Australia, the Aboriginal Legal Rights Movement and other lead Indigenous and other peak bodies. See also Hon Frank lacobucci,
First Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario Ministry of the Attorney
General, 2013) rec 1. See also at: 83-86 [346]-[366]. See, the Ontario example, Debwewin Jury Review Implementation Committee,
Progress Report, September 2013 to March 2015 (Report, March 2015); Debwewin Jury Review Implementation Committee Final
Report (Report, April 2018).

There is a present lack of data in regard to Indigenous jury participation. See Law Reform Commission of Western Australia,
Selection, Eligibility and Exemption of Jurors (Discussion Paper, September 2009) 45, 47; Queensland Law Reform Commission,
A Review of Jury Selection (Report No 68, February 2011) 372 [11.82]; Queensland Law Reform Commission, A Review of Jury
Selection (Discussion Paper No 69, June 2010) 72 [4.63], 372 [11.47]-[11.49], 379 [11.67]; Jill Hunter and Sharleigh Crittenden, The
Australian Jury in Black and White: Barriers to Indigenous Representation on Juries (Report, AlJA, June 2023) 4.

SALRI raises this could be undertaken as part of the forthcoming review into the conduct of the 2026 election. See ‘Former
Australian Federal Commissioner Tom Rogers to Lead Independent Review into SA Election’, ABC News (online, 28 April 2025)
<https://www.abc.net.au/news/2026-04-28/sa-independent-review-of-sa-election/106614604.>.

The NSW'’s SmartRoll model could usefully ensure more eligible jurors are enrolled to vote. See below [3.4.3]-[3.4.9].

SALRI raises that the electoral roll may currently not necessarily provide, in itself, an effective system to adhere to representative
demographics of Indigenous populations in the community as the basis for representative jury selection. Further research is
necessary on this point. The official ASEC estimate is that at 30 June 2025, 94% of Indigenous voters are enrolled to vote in South
Australia. However, this figure may not be wholly accurate. See Law Reform Commission of Western Australia, Selection, Eligibility
and Exemptions of Jurors (Discussion Paper, September 2009) 42 n 13. See also below [2.3.29]-[2.3.34].

Similar issues have arisen in Canada. The Canadian Supreme Court and a 2011 review by the Hon Frank lacobucci, have made
clear that various options are acceptable to provide for a representative jury and the electoral roll is only one option to provide

for a representative jury, notably for including Indigenous jurors: Hon Frank lacobucci, First Nations Representation on Ontario
Juries: Report of the Independent Review (Report, Ontario Ministry of the Attorney General, 2013) 38-43 [149]-[174]. One example
is in Newfoundland where the Jury Act and corresponding Regulations further allow the Sheriff to refer to multiple source lists to
establish the jury roll, including the list of electors, motor vehicle registration records, medical insurance beneficiaries, licensed
drivers database, the membership list of a francophone association, the telephone directory, and any other source considered
appropriate by the Sheriff.

One potential source could be a list of Indigenous voters arising from the 2026 State Voice election and other sources discussed
in this Report. See below [3.5.7]-[3.5.23]. However, in light of the limited turnout in both the 2024 and 2026 First Nation Voice
elections, it is questionable at this stage if a list of Indigenous voters from this source would be sufficiently representative for a
supplementary list. Stephanie Richards, ‘SA Voice Members say some First Nations Voters felt “Judged Racially” by Electoral
Staff, ABC News (online, 7 April 2026) <https://www.abc.net.au/news/2026-04-07/call-to-review-sa-voice-to-parliament-voter-
experience/1065299> 74>. SALRI understands that there is the apparent capacity for the Electoral Commission to create a list

of who has voted in this election, but at this stage, there is no specific list or roll of voters under or for the First Nations Voice Act
2023. SALRI also notes based on Canada that Medicare could be a replacement or supplementary source, noting it would contain
a greater representation of the Australian population than the electoral role, but SALRI acknowledges that this would need to be
considered at a federal level and raises questions about privacy and the information available through these records.

Australian Law Reform Commission, The Recognition of Aboriginal Customary Laws (Report No 31, 1986) vol 1, [594]; Law Reform
Committee, Parliament of Victoria, Jury Service in Victoria (Report, 1997) vol 3, [3.176]-[3.179], [3.182]; Mark Israel and Suzi
Hutchings, Aboriginal People and Juries: does the Composition of the Jury Matter? (Report, Division of State Aboriginal Affairs
South Australia, 1998) 92-93. See also Lord Justice Auld, Review of the Criminal Courts of England and Wales (Report, Lord
Chancellor's Department, 2001) 156-159 Ch 5, [52]-[62].

This body is often called a special Jury de Medietate Linguae (such a body would be half Indigenous and half non-Indigenous). See
Sharleigh Crittenden, ‘Race, Justice and Democracy: How the Historical and Contemporary Representativeness of the Criminal
Jury Sheds Light on the Citizenship Status of Indigenous Australians’ (2022) 9(2) Law and History 124, 140-144, 151. Such a body
was abolished in South Australia in 1917. See Juries Act (1917) (SA) s 158. See also Juries Act 1927 (SA) s 85; Northern Territory Law
Reform Commission, Report on the Review of the Juries Act (Report No 37, March 2013) 53.

The benefit of this is not confined to Indigenous communities and could extend to other multicultural groups. This could include
recognised days of religious or spiritual observance or cultural obligations such as Sorry Business. The present section is
incomplete. Section 16(1) allows a judge or the Sheriff for a person to excuse the person summoned for jury service but not serving
on ajury from attendance or further attendance in compliance with the summons. Under s 16(2), a person may also be excused
from jury service if that the person has served as a juror within the previous three years; on the ground that the person is one of
two or more partners from the same partnership, or of two or more persons employed in the same establishment, who have been
summoned to attend as jurors on the same days; because of ill-health, conscientious objection or a matter of special urgency or
importance; or for any reasonable cause. See below [4.3.14]-[4.3.15].

Low payment rates especially operate to discourage Indigenous juror service. See also Hon Frank lacobucci, First Nations
Representation on Ontario Juries (Report, Ontario Ministry of the Attorney General, 2013) 60-61[242]-[243], 71 [302], 91 [377]-
[378].

And dependent on the intersection of programs, the Court’s Administration authority also undertakes a similar review of the
operation of JEM.

SALRI raises this could be undertaken as part of the forthcoming review into the conduct of the 2026 election. See ‘Former
Australian Federal Commissioner Tom Rogers to Lead Independent Review into SA Election’, ABC News (online, 28 April 2025)
<https://www.abc.net.au/news/2026-04-28/sa-independent-review-of-sa-election /106614604>.

The spent conviction regime under the Spent Convictions Act 2009 (SA) is too complex to provide a workable basis for the
operation of s 12 of the Juries Act 2009 (SA). See below [6.6.25]-[6.6.27].
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SALRI notes there are particular considerations favouring rehabilitation for youth offenders. However, SALRI considers a term
of youth detention should be treated the same for this recommendation as a term of imprisonment. It would be logistically
unworkable to have separate regimes for youth and adult offenders.

SALRI agrees with the New South Wales Law Reform Commission. ‘While we recognise the importance of the presumption of
innocence, we accept that people, whether bailed or not, and even where bail has been dispensed with, should continue to be
ineligible to serve on juries when facing trial or sentence themselves. This is because it is difficult to see how they could give a
completely detached consideration to the question of the guilt of others. Additionally, we believe that the public confidence in the
justice system would be at risk if people facing trial or sentence were to serve on criminal juries. In recommending that people
released pending sentence should be included, we note that this category will include people on ‘Griffiths remands’, those subject
to intervention program orders, and other forms of release for rehabilitation or participation in intervention programs’: New South
Wales Law Reform Commission, Jury Selection (Report No 117, 2007) 55 [3.66]-[3.67].

See Intervention Orders (Prevention of Abuse) Act 2009 (SA) s 6. Such an order is not a criminal conviction.

Where a term of imprisonment or some other relevant sentence occurs due to the behaviour leading to the disqualification this will
be covered by the other exclusions.

Jill Hunter, Russell Goldflam and Sue Green, ‘First Nations Jurors, Inclusion and Trust’ (2024) 2(2) Judicial Quarterly Review 40,
49-50. SALRI has identified particular barriers for Indigenous Australians as to driving disqualifications in regional and remote
communities, leading to ‘a cycle of adversity that contributes to disadvantage in Aboriginal communities... this cycle [is] self-
perpetuating’: Patricia Cullen et al, ‘Challenges to Driver Licensing Participation for Aboriginal People in Australia: a Systematic
Review of the Literature’ (2016) 15(1) International Journal for Equity in Health 134, 139.

See also Hon Frank lacobucci, First Nations Representation on Ontario Juries: Report of the Independent Review (Report, Ontario
Ministry of the Attorney General, 2013) 6 [32], rec 10.

SALRI notes the benefits of such changes are not confined to Indigenous potential jurors and would likely positively impact
multicultural communities, persons with disabilities and those with low literacy or limited access to postal services. The rationale
of these changes is to promote jury service as an honour rather than an obligation.

See below [71.114].

SALRI acknowledges that jury service is an important civic right and responsibility and representative and equitable jury service
must be encouraged, but recommends that a punitive approach that focuses on fines and enforcement, notably in relation to
Indigenous juror participation, should not be adopted.

One suggestion raised to SALRI on its Port Augusta trip was for the Attorney-General (who is also the Minister for Aboriginal
Affairs) to host a community event in Port Augusta on Indigenous jury participation and representation. This would be preferable to
SALRI leading any such efforts.

Australian Institute of Criminology, Practices, Policies and Procedures that Influence Juror Satisfaction in Australia (Report
No 87, 2007) 178. SALRI notes the obvious commitment and diligence of the Sheriff's Office in administering jury service. This
recommendation to update the induction process should not be taken as a criticism of the Sheriff’s Office. See also at: 75.

Including audio page options, alternative languages and easily navigable sections.
Information regarding deferrals or exemptions should include cultural exclusions as recommended in Recommendation 22.

See also Jemma Holt, Jurors, Social Media and the Right of an Accused to a Fair Trial (Report No 30, Tasmania Law Reform
Institute, 2020) rec 1.

See below Tables 6 and 7 at [8.3.29].

New Zealand Law Commission, Juries in Criminal Trials (Discussion Paper, July 1998) 96 [384]. See also New South Wales Law
Reform Commission, Jury Selection (Report No 117, September 2007) 176-177 [10.25]-[10.28]. However, SALRI concludes such
challenges do have value and should be retained. L'Heureux-Dubé J outlined the modern benefits in R v Sherratt [1991] 1 SCR 509,
532-533.

New South Wales Law Reform Commission, Jury Selection (Report No 117, September 2007) 175 [10.20], 181 [10.42].

This proposal would address the concern of defence lawyers colluding in their use of peremptory challenges to ‘stack’ a jury’s
composition in multi-accused trials. See Sally Lloyd-Bostock and Cheryl Thomas, ““Decline of the Little Parliament”: Juries and
Jury Reform in England and Wales' (1999) 62 Law and Contemporary Problems 7, 24 where the authors discuss criminal trials held
in the cities of Bristol and London, England where peremptory challenges were believed to be used to over-populate juries with
certain ethnic minorities, genders and age groups. SALRI has heard nothing to suggest this is a real concern in South Australia
and the fact that the number of challenges are restricted to three per accused reduces the scope for any such misuse.

SALRI does not agree with the Northern Territory Law Reform Committee’s proposal that a trial judge should be expressly
empowered to discharge a jury where, through the use of peremptory challenges, a jury composition appears unfair based on the
Queensland and NSW provisions. See: Northern Territory Law Reform Committee, Report on the Review of the Juries Act (Report
No 37, March 2013) 17. See, for example, Jury Act 1995 (Qld) s 48: ‘A judge may discharge the whole jury if the judge considers that
‘the challenges made to persons selected to serve on the jury or as reserve jurors have resulted in a jury of a composition that
may cause the trial to be, or appear to be, unfair’ In that event, a new jury must be selected from the remainder of the jury panel. A
similarly worded power applies in NSW. See also Queensland Law Reform Commission, A Review of Jury Selection (Report No 68,
February 2011) 329 [10.165]; Jury Act 1977 (NSW) s 47A.

As the reason for peremptory challenges does not have to be disclosed, it would be difficult to ensure adherence to such
guidelines.

The prosecutor must act in this context as a ‘minister of justice’: Parliament of Victoria, Law Reform Committee, Jury Service in
Victoria (Report, 1997) vol 1, [6.38]-[6.39]. ‘Prosecutors must not be seen to be challenging potential jurors for tactical reasons
in order to obtain a favourable jury. Rather, in fulfilling its “traditional role as the guardian of due process’ the Crown should only
stand aside a prospective juror in the interests of justice’: at [6.39].
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